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1 
JOINT APPENDIX 


[ Filed Feb. 4, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled December 27, 1956, Sworn in January 2, 1957 


The United States of America : Criminal No. 110-'57 

v. * Grand Jury No. 1720-56 
Jim B. Edmonds : First Degree Murder 

: Robbery 
Grand Larceny 
(22 D.C.C. 2401, 2901, 2201) 
INDICTMENT 

The Grand Jury charges: 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds, purposely and with deliberate and premeditated malice, 
murdered George P. Lefebvre by means of strangling him with a pillow 
case and with his hands. 
SECOND COUNT: 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds, in perpetrating a robbery, did kill George P. Lefebvre 
by means of strangling him with a pillow case and with his hands. 
THIRD COUNT: 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds, by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
George P. Lefebvre property of George P. Lefebvre of the value of 
about $10.00, consisting of the following: one set of automobile keys of 
the value of $1.00, and $9.00 in money. 
FOURTH COUNT: 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds stole the property of George P. Lefebvre of the value 
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of about $1500.00, consisting of an automobile of the value of $1500.00. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Daniel L. Harbour 
Foreman. 


[ Filed Mar. 8, 1957] 
PLEA OF DEFENDANT 

On this 8th day of March, 1957, the defendant Jim B. Edmonds, 
appearing in proper person and by his attorney Edward J. Skeens, being 
arraigned in open Court upon the indictment, the indictment being read 
to him, pleads not guilty thereto. 

Copy of indictment given to defendant. 

Deft. granted 2 weeks for filing of appropriate motions. 

Deft. remanded to D. C. JAIL. 

By direction of 


BOLITHA J. LAWS 
Presiding Judge 
Criminal Court #4 


HARRY M. HULL, Clerk 
Present: 


United States Attorney 


By Alexander Stevas By /s/ Paul Roser 
Assistant United States Attorney Deputy Clerk 


J. Rawls 
Official Reporter 


[ Filed Oct. 31, 1958] 


MOTION TO DISMISS COUNT ONE OF THE INDICTMENT 
CHARGING MURDER IN THE FIRST DEGREE 


Comes now the defendant, Jim B. Edmonds, by counsel, and moves 
that Count one of the indictment charging murder in the first degree be 
dismissed and as ground therefor shows as follows: 

1. Ona prior trial in this cause, the jury found the defendant of a 
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lesser offense not charged by the indictment, namely, second degree 
murder. 
2. After an appeal was noted in this cause, the Appellate Court reversed 
the second degree murder conviction and awarded a new trial. 
3. The jury verdict of second degree murder amounted to an implicit 
acquittal of the charge in count one of the indictment, namely, first 
degree murder. 
4. Since the defendant stands acquitted of first degree murder count 
one of the indictment charging first degree murder must be dismissed 
because a second trial on this count one of the indictment would place 
the defendant in jeopardy twice for the same offense in violation of the 
Sth amendment to the Federal Constitution. 
5. Defendant does not stand charged with Second degree murder by 
count one of the indictment; thus, defendant cannot stand trial on second 
degree murder since there is no indictment charging him with that 
offense. 

POINTS & AUTHORITIES 


Defendant stands acquitted of first degree murder on authority of 
GREEN v. UNITED STATES 355 U.S. 184, 2 L Ed 199, 78 S.Ct. 221, 61 
A.L.R. 2d 1119, even though or irrespective of whether or not second 


degree murder is a lesser offense included in a charge of murder, the 
vital factor being that it is a distinct and different offense. 

Since the defendant stands acquitted of the offense charged, it is 
elementary that he cannot be convicted of a lesser included offense, be- 
cause defendant was not indicted for such offense. 

The principal is elementary -- where a defendant is acquitted of 
first degree murder, the prosecution cannot one year later indict the 
defendant on a charge of second degree murder or manslaughter for the 
same homicide. 

The only way that the defendant can ever be tried is upon an indict- 
ment charging second degree murder, and no such indictment exists. 

To state the principle another way -- if the government seeks a- 
first degree murder conviction on an indictment charging the same; and 
upon the trial the government does not seek an instruction for the lesser 
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offenses and the jury verdict is not guilty, the government cannot later 
obtain a second degree murder indictment because it failed to ask that 
the lesser included offenses be submitted to the jury. 

Here, the government failed to include the lesser offenses in 
Separate counts of the indictment thus double jeopardy applies to any 
retrial of such charges, because the Court is powerless to grant a new 
trial. 

Another example. Count two charged felony-murder against 
Edmonds. The jury verdict was not guilty. Assuming, that the felony 
murder indictment was not returned until after the first trial herein, 
the GREEN principle of double jeopardy would apply, as well as the 
GREEN DISSENT concerning power of new trial. 

Since the defendant stands charged only with first degree murder 
that indictment must be dismissed. 

** Ke KKK KK KK K OX 

I HEREBY CERTIFY THAT I have mailed a copy of the foregoing 
motion to the U. S. Attorney, at the U.S. Courthouse, 3rd floor, this 29th 
day of October, 1958. 

/s/ Edward J. Skeens 


[ Filed Oct. 31, 1958] 


MOTION TO SUPPRESS ORAL AND WRITTEN STATEMENT 
OF DEFENDANT; TO ISSUE EXTRA-JURISDICTIONAL 
SUBPOENAS AND FOR CONTINUANCE 


Defendant moves that oral and written statements given to law 
enforcement officers be excluded and suppressed from use at any possible 
re-trial on the grounds that they were not voluntary due to defendant's 
mental incapacity and that, if voluntary, they were obtained in violation of 
Rules 5 and 40 (b), Federal Rules of Criminal Procedure, Title 18, U.S.C., 
and in support therefor shows the following: 

1. The decedent died within the District of Columbia on November 18, 
1956. 

2. The death was discovered in the District of Columbia on Novem- 
ber 27, 1956. 
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3. The previous day, November 26, 1958 Defendant attempted suicide 
in the State of Georgia in the decedent's automobile which was destroyed. 
4. On November 30, 1956, Detective Donohue and F.B.I. Agent 
Franklin visited the defendant, aU. S. Marine, who was confined in the 
Marine Corps supply Center, Albany, Georgia, for ‘being absent without 
leave. (Tr. 203) ; 
5. On November 31, 1956 Agent Franklin drove Det. Donohue and 
defendant to airport at 8:15 a.m. where they boarded a plane for Washing- 
ton, D. C. (Tr. 204) 
6. | The Marine brig is tocated approximately six miles from the nearest 
U.S. Commissioner in Albany, Georgia. (231); and that Albany, Georgia 
is approximately 750 miles from Washington, D. C. 
7. That Det. Donohue learned from the Chief of Police, Albany 
Georgia in the evening of November 28, 1956 that decedent's vehicle was 
demolished by defendant. (249-252) 
8. Det. Donohue stated he flew defendant back to D.C. on Dec. 1, 1956 


at 8:50 A.M. (r. 297) There is no Nov. 31st, 1956 -- see No. 5 above. 


9. Defendant and Donohue arrived in Washington, D. C. at 1:10 when 
defendant was taken directly to Homicide office at Police Headquarters, 
300 Independence Avenue. (R. 297) 

10. Written statement was taken from the defendant commencing 
1:50 p.m. and concluding 3:55 p.m. Dec. 1, 1958. 

11. Det. Donohue inspected the deceased demolished automobile 
at 1:00 p.m. to 3:00 p.m. after obtaining statements from the defendant 
and leaving him at 10:30 a.m. that same morning. (R. 355) 

12. Defendant's statement was released by police to the Washington 
Daily News which was published in part the same day, namely, Dec. 1, 
1956. The newspaper account is attached hereto as an Exhibit "A". 

13. On November 30, 1956 the Homicide Squad had labeled the defendant 
as the Key man in the probe of the decedent's death, according to a news- 
paper account dated November 30, 1956. (Attached hereto as Exhibit "B". 
14. On November 26, 1956, defendant, while at the emergency room of 
the Phoebe Putney Memorial Hospital, Albany Georgia; admitted attempt- 
ing suicide in the decedent's vehicle that day. (R. 135-9 Police Officer 





Kennedy, of Georgia. ) | 
15. Commissioner's Docket No. 2-580, Office of the U. S. Commissioner 
shows that a complaint and warrant had issued against the defendant Nov. 
30, 1956; that this warrant was executed in the District of Columbia and 
not in Georgia on December 3, 1958; and that a Preliminary Hearing was 
held in the District of Columbia by the U. S. Commissioner on December 
3, 1956. 
16. That defendant was potentially psychotic between November 16, 
1956 and December 7, 1956 reference is made to reports of Drs. Cushard 
and Beller at the first trial; thus, said statements were not voluntarily 
given due to the mental incapacity of the defendant. 

POINTS & AUTHORITIES 


tre 


The Oral and Written statements of the defendant cannot be used as 
Seyret 
evidence against him, because he was mentally incompetent at the 
-_ EN a Se sesh 


time that they were made. 


The law presumes that a sane man would not commit suicide. Mc- 
Afee v. U.S. 72 App.D.C. 60, 11 F.2d199. See Note 10 This pre- 
sumption is supported by overwhelming evidence, where Dr. Beller and 
Dr. Cushard, who had an opportunity to conduct examinations upon the 
defendant before and after the statements were made, indicated that 
defendant was on the verge of becoming psychotic. For voluntariness of 
confessions made to psychiarists and other see Stobel v. California, 

343 US 181, 96 L.Ed 872, 72 S.Ct. 599. Asto admissibility of pretrial 
confessions in criminal cases see 96 L. Ed. 06. Fikes v. Alabama, 352 
U.S. 191, 1 L.Ed. 2d 246, 77S. Ct. 281. For up to date annotation on 
admissibility of pre-trial confessions in criminal cases see 1 L. Ed. 2d 
1735. In said annotation $5 at page 1741 appears the following: ''To be 
voluntary the confession must be an expression of free: choice by one 
who, at the time he confesses, is in possession of mental freedom to 
confess or deny a suspected participation in a crime or to refuse to 
answer." | 

In Green v. U.S. 236 F.2d 715, the dissent of Judge Bazelon dis- 
cusses the statements of accused while confined in a hospital or under 
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exclusive control of the police, secretly interrogated, beyond the reach of 
counsel. There the majority of the court, Miller, J. held that the state- 


ments were not confessions. 


2. The oral and written statements of the defendant made after arrest 
and prior to arraignment are not admissible because of the delay 


in delay in arraignment in violation of Rules 5 and 40, Federal 


Rules of Criminal Procedure. 


The offense occurred in the District of Columbia, but the defendant 
was arrested in Georgia. Accordingly, Rule 40 applies to the case. 
Defendant made his first oral statement to D.C. police officer on Friday, 
November 30, 1956 prior to 10.30 A.M. in Georgia. He was not arraigned 
until Monday, Morning, December 3, 1956. No Commissioner or Judge 
had issued any warrant of removal as required by Rule 40 (b)(3) which 
is required even if defendant waived a hearing. This procedure is re- 
quired even if a warrant issued previously from another state at a place 
100 miles or more from the arrest. Rule 40 (b) (1) 

The advisory note by the Advisory Committee on the Rules stated 
that ''the purpose of the removal proceedings is to accord safeguards to 
a defendant against an improvident removal to a distant point for trial. 

Removal hearings have been abolished except where "the arrest 
occurs in a State other than that in which the prosecution is pending and the 
place of arrest is 100 miles or more distant from the latter place. * * * * 

* * * * "The practice to be followed in removal hearings will de- 
pend on whether the demand for removal is based upon an indictment, in- 
formation or complaint. IN THE LATTER CASE, proof of identity and 
proof of reasonable cause to believe the defendant guilty will have to be 
adduced in order to justify the issuance of a warrant of removal. IN THE 
FORMER CASE, proof of identity coupled with a certified copy of the in- 
dictment will be sufficient, as the indictment will be sufficient proof of 
probable cause."" (emphasis added) 18 U.S.C.A. pp. 419-420. 

Rule 40 incorporates rule 5 by reference and is also embodied 
en hac verba in 40 (b)(2) where the arrest is made in a distant district. 

Defendant earnestly contend that in taking defendant from Georgia 
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to the District of Columbia via Air transportation without even seeing the 
commissioner amount to a complete failure to comply with Rule 40, a 
violation more serious than mere delay in compliance with the rule. 
Defendant earnestly contends that Rule 5 was violated also and re- 
sulted in obtaining the written statement from the defendant within the 
District of Columbia on Saturday, December 1, 1956 at 1:10 p.m.; and 
| then, he was not brought before the U.S. Commissioner for arraignment 
until Monday morning on December 3, 1956. Accordingly, the oral and 
written statements must be suppressed as required by the evidentiary 
rule of evidence enunciated by the Supreme Court in Mallory v. United 
States 354 U.S. 449, 1 L.Ed 2d 1479, 77 S.Ct. 1356. For a complete 
discussion of admissibility of confessions as affected by a delay in ar- 
raignment of prisoner see State v. Bunk 4 NJ 461, 73A2d249, and a com- 
plete annotation in 19 ALR2d 1316. There decisions before and after 
McNabb is discussed. For a complete annotation before and after Mallory, 
see 1 L.Ed. 2d 1735. 
It should not be forgotten that the first trial of Edmonds tranr-. 


spired before Mallory; and that the Mallory unanimously held that police 


had other ample evidence from other sources for regarding Mallory as 
the chief suspect. 

/s/ Edward J. Skeens 
(CERTIFICATE OF SERVICE) 


EXHIBIT "A" 
The Suit, the Prints, and the Crash 
MARINE, 19, IS KEY MAN IN DEATH PROBE 
By Don Maclean 

Homicide Squad detectives from Washington were ready to start 
questioning a 19-year-old marine today in the mysterious death of Ameri- 
can University student George Pierre Le Febrve in his Georgetown 
apartment two weeks ago. 

Police said the marine, AWOL from the Marine Barracks here 
and now being held in Albany, Ga., under maximum security guard, was 
driving Mr. Le Febre's convertible. 





Police said he: 

* Smashed it up at 85 m.p.h. near Albany in an apparant suicide 

attempt. 

* Was wearing a suit which apparently was bought from a haber- 

dashery directly under Mr. Le Febvre's apartment here. 

* Left his fingerprints in the apartment. 

* Was listed as AWOL, on Nov. 17, the presumed date of Mr. Le 

Febvre's death. 

DAY BEFORE 

The auto smash came one day before Mr. Le Febvre's body was 
found at 3122 M St., N.W., where police estimate it had been for 10 
days. Homicide Capt. Richard A. Felber yesterday sent Det. Sergt. 
George Donahue to Albany, the Marine's home townto question him in 
connection with the mystery death. 

Mr. Le Febvre's body was found lying on the floor, a bruise on his 
forehead, a pink pillow slip twisted around his neck. He was partially 
clad in his underwear. A painting of a nude woman was found propped 
up in front of him. 

REPORT NEEDED 

Police said a pathologist's report on chemical tests is needed be- 
fore they will know what killed him. Capt. Felber said he wants the 
marine to explain how he came by the car, the suit (from the George- 
town Haberdasher, 3122 M St., N.W.) and what he meant when he told 
Albany police that he wanted to hill himself because he'was in trouble." 

Albany police said he tried to run the car into a bridge abutment, 


but missed and turned it over. 


Capt. Felber, who said he is moving cautiously until he gets the lab 


reports, said preliminary questioning of neighbors and businessmen in 
the Georgetown area revealed that there was a party in the apartment 
Saturday night, Nov. 17. 

He said he has abandoned any effort to identify the nude girl in the 
painting. 'I had a professional artist come in and look at it!’ he said. 
"and he said it was done by a landscape artist. The face is almost blank. 
We think it was done in Japan." 
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"The Marine was assigned here December, 1955. 
Mr. Le Febvre studied at * * * * *, 


[ Above article from The Washington Daily 
News, Friday, November 30, 1956] 


EXHIBIT "B" 
[ The Washington Daily News, Saturday, December 2, 1955] 
Police Announce Confession 
MARINE IS RETURNED IN STUDENT'S DEATH 
: By Don Maclean 

Marine Pvt. Jim Buck Edmonds, 19, was to arrive with District 
Homicide Squad detectives at National Airport today, to be questioned in 
the death of American University student George Pierre Le Febvre. 

Yesterday, in his home town of Albany, Ga., police said, Pvt. 
Edmonds admitted strangling the student here Nov. 18, driving off in his 
car and then wrecking the car in an attempt to kill himself, because it was 
“preying on his mind." 

The body of Mr. Le Febvre, 33, a former Army master sergeant, 
was found Tuesday in his apartment at 3122 M St., N.W., clad only in 
underwear. A 14-inch oil painting of a nude woman was propped against 
some telephone books at his feet. Police said he had been that way, 
lying on his back, for 10 days. 

WANDERING 

According to Homicide Capt. Richard Felber, the marine's state- 
ment went like this: 

On Saturday night, Nov. 17, he left Marine Barracks here to see a 
Georgetown girl, and not being able to find her, walked down 31st St. ‘ 
N.W. with nothing much to do. 

He made a round of bars, and about 5 a.m. was walking near the 
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corner of 30th and M Streets, N. W. 

MEETING | 

The statement continued, as police told it: 

He noticed a car, moving slowly. | 

The driver--Mr. Le Febvre--stopped, got out and asked him if 
he wanted to go to his apartment for a cup of coffee. At the apartment, 
Pvt. Edmonds took off his clothes and lay down on a cot to get some sleep. 

Twice he had to push Mr. Le Febvre away as the latter made 
"improper advances" and the third time police said the statement con- 


tinued... ** * *** 


* * * * * 


* * * * questioned by Albany police, when they saw a 16-state 
lookout for the car broadcast by Capt. Felber. 

Police said Pvt. Edmonds was arrested here six days before the 
incident and charged with assault on a policeman while trying to inter- 


fere, they said, with the arrest of a woman. Police said his finger- 
prints match some found in the apartment. 


EXHIBIT "'C" 
[ The Washington Daily News, Thursday, November 29, 1956] 
Dead Student's Car Is Found Wrecked 
MARINE, 19, IS HELD IN DEATH PROBE HERE 
By Don Maclean 
A 19-year-old Marine--AWOL from his Washington area duty sta- 
tion--is being held for questioning ‘in a southern city" after being found 
with the wrecked car of an American University student who died mysteri- 
ously in a Georgetown apartment 10 days ago, police said today. 
Homicide Squad Capt. Richard A. Felber had broadcast a nation- 
wide lookout for the 1955 Chevrolet convertible of George Pierre Le 
Febvre, 33-year-old student found dead on the floor of his apartment at 
3122 M St., N.W. Tuesday, a pink pillowcase twisted around his neck. 
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"This is the break we've been waiting for, '' Capt. Felber said. 

"It cleans up one mystery-where the car was and who had it--and maybe - 
it will clear up a few more." 

CAUSE UNKNOWN 

An autopsy report on the body is still not ready, and police don't 
know how Mr. Le Febvre met death. 

There was a bruise on his forehead. Nothing in the apartment was 
disturbed. "Two of our men are on their way to talk to the young marine 
today, '' Capt. Felber said. He said he preferred not to reveal the youth's 
name or the city where he is held. 

VETERAN 

Mr. Le Febvre had lived in the Georgetown apartment since Febru- 
ary, when he was discharged from the Army at Ft. Belvoir and enrolled 
in AU as a business administration student. He was discharged for a 
kidney ailment, Army records showed, and was receiving $110 disability 
pension. 

A former Army friend, Richard E. Pugh, who once shared an apart- 
ment with him at 1016 S. Frederick St., Arlington, said Mr. Le Febre 
was "a moody, despondent, quiet man. . . who kept to himself and his 
own friends, if he had any. I could never break thru the wall he built 
up to see what was troubling him." 

The natural-color painting of a nude girl, found propped up in front — 
of Mr. Le Febre's body, originally was thought to have been "drawn from 
life," police said, but later they were convinced that it was a sketch of 
no one in particular. 


[ Filed Nov. 7, 1958] 


On this 7th day of November, 1958, came the attorney of the United 
States, the defendant in proper person and by his counsel, Edward J. 
Skeens, Esquire; whereupon motion of defendant to dismiss Count one 
charging Murder in the First Degree coming on to be heard, after argu- 
ment is by the Court denied, and the motion of defendant to suppress oral 
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and written statement of defendant coming on to be heard, after argument 
is by the Court denied without prejudice, and the motion of defendant for 
issuance of extra-jurisdictional subpoenas coming on to be heard, after 
argument is by the Court granted. Whereupon motion of defendant for a 
continuance coming on to be heard, after argument, is by the Court 
denied. 
By direction of 
ALEXANDER HOLTZOFF 


Presiding Judge 
Criminal Court #3 


HARRY M. HULL, Clerk 
Present: By /s/ Irene B. Burroughs 
United States Attorney Deputy Clerk 
By Thomas Flannery 
Assistant United States Attorney 
Barbara Williamson 
Official Reporter 


[ Filed Nov. 10, 1958] 


ORDER DENYING MOTION TO SUPPRESS 

STATEMENTS OF DEFENDANT FOR EXTRA- 

JURISDICTIONAL SUBPOENA: AND FOR 
CONTINUANCE 


Upon consideration of the defendant's motion to suppress oral and 
written statement of defendant; to issue extra jurisdictional subpoena and 
for continuance, and after argument by counsel for defendant and the 
government, and over objection of counsel for defendant, it is by the 
Court, this 10 day of November, 1958 

ORDERED that the motion of defendant to suppress oral and written 
statement of defendant be, and the same is, hereby denied without preju- 
dice; and on the ground that such a motion may not be maintained 

IT IS FURTHER ORDERED that the defendants’ motion for leave 
to issue subpoena to Robert Edmonds, at the expense of the United 
States, be, and the same is, hereby denied; and that the testimony of 
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Robert Edmonds, given at the first trial may be used in lieu thereof sub- 
ject to objection as to materiality, relevancy and materiality; and 
IT IS FURTHER ORDERED that defendants motion for continuance 
be, and the same is, hereby denied in view of the foregoing order. 
/s/ Alexander Holtzoff 
United States District Judge 


(CERTIFICATE OF SERVICE) 


[ Filed Nov. 10, 1958] 


ORDER DENYING MOTION TO DISMISS 
COUNT ONE OF THE INDICTMENT 


Upon consideration of the motion of the defendant, Jim B. Edmonds, 
to dismiss count one of the indictment charging murder in the first de- 
gree, and after argument of counsel for the defendant and the government, 
it is by the court this 10 day of November, 1958 

ORDERED that the motion to dismiss count one of the indictment 
charging murder in the first degree, be and the same is hereby denied. 

IT IS FURTHER ORDERED that the defendant shall stand trial on 
a charge of murder in the second degree upon count one of the indictment. 

/s/ Alexander Holtzoff 
United States District Judge 
(CERTIFICATE OF SERVICE) 


[Filed Nov. 10, 1958] 


ORDER GRANTING LEAVE TO ISSUE 
SUBPOENA AT GOVERNMENT EXPENSE 


Upon consideration of the defendants’ motion to issue subpoena at 
the expense of the Administrative Office of the United States, after argu- 
ment by counsel for defendant and the government, and for good cause 
shown, it is by the Court this 10 day of November, 1958 
ORDERED that the motion be, and the same is, hereby granted; 
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and the defendant is hereby authorized to issue a subpoena directing Dr. 
Alexander Beller, 118 West 89th St., New York City, N. Y., to appear 
and testify upon behalf of the defendant; and 
| IT IS FURTHER ORDERED that the United States Marshall, by his 
agent, shall serve said subpoena at the expense of the United States, 
together with payment to Dr. Beller for mileage, per diem, expenses, 
and a witness fee, the same as if the subpoena had issued by the United 
States. 

/s/ Alexander Holtzoff 

United States District Judge 


Assistant District Attorney, 
U.S. Court House, this 7th 
day of November, 1958. 


/s/ Edward J. Skeens 
Attorney for Defendant 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed May 15, 1959] 


Criminal No. 110-'57 
Washington, D. C. 
November 20, 1958 
The above-entitled matter came on for hearing in Court Room 
No. 6, U. S. Court House, Washington, D. C. commencing at approxi- 
mately 3:10 o'clock P.M. 
BEFORE: 
THE HONORABLE JOSEPH R. JACKSON, Judge. 
APPEARANCES: 
On behalf of the Government: 


Thomas Flannery, Esq. 
Assistant United States Attorney. 


On behalf of the Defendant: 


Edward J. Skeens, Esq. 
1500 Massachusetts Avenue, N. W. 
Washington 5, D. C. 


* * * 
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[ Opening Statement on Behalf of the Government] 

MR. FLANNERY: * * * * * 

We will prove to you also that while in the custody of the Marines, 
on or about November 30, 1956, an F.B.I. Agent, Agent Franklin, and 

_ Sergeant Donahue of the Homicide Squad, talked to this defendant about 

this case, and at the proper time they will tell you what they ascertained 
from the defendant. 

* ae ok * * 

MR. SKEENS: I have three motions to make. One is to impound 
the jury in this second degree murder case. 

THE COURT: Is that the usual practice? 

MR. FLANNER: What do you mean? 

MR. SKEENS: Keep them together. 

MR. FLANNERY: We don't do that. 

THE COURT: Just in capital cases. 

MR. SKEENS: We do it in capital cases after the case is turned over 
to them for deliberation. 

I would like to point this out. Three of the prospective jurors indi- 
cated they read prior accounts of this case and there will be accounts of 


this evidently in the papers, and if this jury gets one word he was con- 


victed in a previous trial I will move for a mistrial. 

THE COURT: We will see. = 

MR. FLANNERY: You could admonish them not to read the news- 
papers and so forth. 

THE COURT: Iam going to. They will be properly admonished. 

MR. SKEENS: Of course, I can make my other motions in the 
morning. One was for a mistrial on the basis of the opening statement; 
and a motion to dismiss. 

THE COURT: What was wrong with the opening statement? 

MR. SKEENS: Mr. Flannery stated that the defendant took the 
keys, stole the keys from the apartment. That taking of the keys was 
charged in the robbery count in Count Three. The jury verdict was not 
guilty and I think it was prejudicial error to make reference to that. 
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THE COURT: I thought this was back from the Court of Appeals 
to be tried for everything except first degree murder. 

MR. FLANNERY: The jury reached a compromise verdict on the 
first trial. They found him not guilty of the felony murder. It was sub- 
mitted as first degree murder or nothing. There was a felony murder. 
In that Green case it is first degree or nothing. This was before the 
Green case. They didn't want him found guilty of first degree murder. 
They found him guilty of second degree murder. | 

MR. SKEENS: We don't know that. 

MR. FLANNERY: The robbery was so tied in they had to find him 
not guilty of that. Robbery - murder: If they found him guilty of robbery-- 

THE COURT: That is a funny thing. In every jurisdiction I know of 
it is murder in the first degree or nothing. 

MR. SKEENS: That is what it was in this case, Count Two. 

THE COURT: What is the man being tried on? 

MR. SKEENS: I ask that the jury be withdrawn. 

MR. FLANNERY: It is common law murder with malice. 

THE COURT: The second is without premeditation. 

MR. FLANNERY: On the first count they found him guilty of 
second degree murder. The Green case holds if one has been convicted 
of a lesser offense he can never again be tried for the greater offense. 

MR. SKEENS: I think the defendant has a right to hear all of this. 

MR. FLANNERY: We are going on the first count: second degree 
murder; and the last count: the automobile. 

THE COURT: I will admonish the jury and let them go. You can 


make your other motions tomorrow. At the present time I will ad- 


monish them. 
(Thereupon, counsel returned to the trial table and the 
following proceedings were had:) | 
THE COURT: Ladies and gentlemen of the jury, you are admonished 
by the Court not to discuss this case among yourselves or with anybody 
else, or make up your minds concerning it until the case has been finally 
submitted to you. 
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If anyone should attempt to speak to you concerning this case you 
will report it immediately to the Court. 

You are further admonished that should anything appear in any of 
the papers or on radio broadcasts, or anything you might see on tele- 
vision concerning this case you will absolutely pay no attention to it. 

This admonition I am giving you now will be with you throughout 
the entire time it takes to try the case. This admonition is not just a 
formal thing. 

This admonition means every word it says, and you, as jurors 
and good citizens are bound to observe it. 

You will be excused until tomorrow morning, at ten o'clock. 

a * * a * ss 

PROCEEDINGS 
(Prior to the calling of the case in open Court, 
the following proceedings were had in the chambers 
of the Honorable Joseph R. Jackson, when were. 
present: Judge Jackson, Mr. Flannery, Mr. Skeens, 
Mrs. Goldie Z. Starr, being Juror No. 8 in the case 
on trial, and the Reporter:) 

THE COURT: | My clerk tells me you have informed him, you told 
him you did not care to sit on this jury. 

MRS. STARR: That's true. 

THE COURT: | Why didn't you tell counsel yesterday? 

MRS. STARR: I didn't realize until I sat in the box. 

THE COURT: Why? 

MRS. STARR: Because I felt I could not be impartial after looking 
at the young man who is the defendant. 

THE COURT: And you talked to another person on the jury about 
it, I understand. 

MRS. STARR: Just this morning. 

THE COURT: What did you say to that person? 

MRS. STARR: That I felt I could not sit on the case. 

THE COURT: What did he say to you? 
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MRS. STARR: He said to talk to the Clerk about it, I think. 
THE COURT: You heard my admonition. I told you not to discuss 
this case with anybody. That would include any manner of conversation 
you might have. If you felt as you did you should have approached 
the Clerk or myself and let me know. I gave my admonition in very em- 
phatic language and I told you it was not mere words. 

MRS. STARR: Iam sorry. I didn't understand that referred to 
that. 

THE COURT: You didn't discuss the case? 

MRS. STARR: No. 

THE COURT: You said when you looked at the young man you felt 
you could not be an impartial juror. 

MRS. STARR: I didn't tell him. 

THE COURT: You are telling me this? 

MRS. STARR: Yes. 

THE COURT: Who did you speak to? 

MRS. STARR: An elderly man, that I sat next to, and I said I 
felt I couldn't sit on this case I was so upset about it. 

THE COURT: What did he say to you in answer to that? 

MRS. STARR: He said this was about as bad as a case could be, 

I believe; and there was another young colored man in front who said it 
was too late now to do anything about it. 

THE COURT: You spoke to the colored man too? 

MRS. STARR: He overheard me. 

THE COURT: Where did this take place? In the jury room? 

MRS. STARR: In the jury room. No. Inthe court room. Several 
people were sitting in the court room and I sat with them and asked if we 
were supposed to be in the jury room. 

THE COURT: That is this morning? 

MRS. STARR: Yes. Just a few minutes ago. 

THE COURT: Well, you are not fit to sit on this jury; that is true. 
You had a look at this defendant when you were being examined as to your 
qualifications. He stood up, together with his counsel. You saw them. 
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MRS. STARR: I was not sitting opposite him with him looking at 
me and having to look at him. 

THE COURT: If it was any other defendant you would do the same 
thing as in this case? You don't know anything about the case except 
what counsel told you in examining you? 

MRS. STARR: I don't know anything about the case. 

THE COURT: If you have any conscientious scruples about sitting 
in a case involving murder you should tell counsel. 

MRS. STARR: I never had the observation. 

THE COURT: You are answering under oath when you talk to 
these men. You should say, "That is a type case I do not want to sit on," 
and you would be excused. 

MRS. STARR: Iam sorry. I didn't realize it. 

THE COURT: You are not going to sit on the jury. You will be 
excused. Will you go out with the law clerk and point out the man you 
spoke to? 

MRS. STARR: Do you want to see both men? 

THE COURT: I want to see them one at a time. 

MR. SKEENS: I think she should give her name for the record. 

THE COURT: Did you give your name? 

MRS. STARR: My name is Starr. 

THE COURT: What is your first name? 

MRS. STARR: Goldie Z. Starr. 

(Thereupon, Mrs. Goldie Z. Starr was ex- 
cused and left the Chambers. ) 

MR. FLANNERY: Intuition told me to strike that woman yesterday. 
As a matter of fact, ,if you had used another challenge I would have 
struck her. 


(Thereupon, Iowa J. Inman, Juror No. 1 
was escorted into Chambers. ) 

THE COURT: What is your name? 

MR. INMAN: Inman. 

THE COURT: That is your full name? 
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MR. INMAN: That is my last name. My first name is Iowa. 

THE COURT: Mrs. Starr said she talked to you this morning. 

What did she say to you? 

MR. INMAN: She said she was upset. 

THE COURT: Is that all? 

MR. INMAN: I told her it was a very serious matter. That's all I 
said. . 

THE COURT: What did you mean by that? That it was a very seri- 
ous matter to be upset after having been empanelled? 

MR. INMAN: No. Our job. 

THE COURT: It is. Any criminal case is. You didn't say any- 
thing about the case? 

MR. INMAN: No, sir. 

THE COURT: You don't know anything about it? 

MR. INMAN: No, sir. 

THE COURT: Did you advise her to go to see the Clerk? 

MR. INMAN: No, sir. 

THE COURT: Did you give her any advice? 

MR. INMAN: No, sir. 

THE COURT: That is all you said: "It is a very serious matter." 

MR. INMAN: Yes, sir. 

THE COURT: Meaning the case is a serious case. 

MR. SKEENS: Juror Starr stated one of the jurors stated this was 
the worst kind of case. 

THE COURT: Did you say that? 

MR. INMAN: No, sir. 

MR. FLANNERY: Do you still feel you could sit in this case and 
judge the evidence as you hear it? 

MR. INMAN: Yes, sir. 

MR. FLANNERY: The fact that Mrs. Starr talked to you, does that 
prejudice you in your thinking one way or the other? 

MR. INMAN: No, sir. I don't know anything about the case. 

MR. FLANNERY: The fact that you talked to her hasn't made an 
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impression on you one way or the other? 
MR. INMAN: No, sir. 
MR. FLANNERY: All right, sir. 
THE COURT: She hasn't impressed you? 
MR. INMAN: Well, she said she was upset. Naturally. That is 
going to mean some person is upset. I know she is upset. 
THE COURT: But that doesn't mean you are upset. 
MR. INMAN: No, sir. I feel pretty good, myself. 
THE COURT: You may go. 
(Thereupon, Mr. Inman was excused and 
left the Chambers. ) 
THE COURT: Bring in the colored man. It appears to me he is 
all right. 
MR. FLANNERY: Oh, yes, sir. I think so. 
THE COURT: As a matter of fact, she didn't discuss the case 
because she doesn't know anything about the case yet. 
(Thereupon, Mr. Landon A. Holmes, 
Juror No. 5, was escorted into Chambers. ) 
THE COURT: State your name, please. 
MR. HOLMES: Landon A. Holmes. 
THE COURT: Did you overhear Mrs. Starr talking to another man 
and saying she didn't think she would be able to sit on this case. 
MR. HOLMES: I heard her say she was excited about it. 
THE COURT: Did you say anything to her? 
MR. HOLMES: No, I didn't. I take that back. I believe I said it 
is too late. That's the only thing I said. 
THE COURT: All right. Any questions? 
MR. SKEENS: | Yes, Your Honor. If the juror heard anybody say 
this is the worst kind of case. 
THE COURT: Of course, that wouldn't be bad. Anything involving 
murder is pretty serious. All right. You may go. 


(Thereupon, Mr. Holmes was 
excused and left the Chambers. ) 
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obtain a conviction of second degree murder. The point the defendant 
makes is, there is no Indictment for second degree murder. There is 
no outstanding Indictment for first degree murder. Because under the 
Green case, after a conviction of second degree murder at the first trial, 
that stands implicit as an acquittal on Charge One. 

We only have the order of Judge Holtzoff saying the defendant shall 
stand charged of murder in the second degree on Count One. That is not 
the Indictment. 

The jury cannot be told in this case the defendant stands indicted 
on a charge of second degree murder. There is no such Indictment. 

Secondly, the defendant moves the charges be dismissed because 
in this case there was a trial on Count Two charging him with felony 
murder, first degree murder charge. Since he has been acquitted by a 
specific not guilty verdict I believe that is under the principle of double 
jeopardy and he can no longer be tried for any homicide offense. 

The jury said not guilty. 

To draw an example, suppose the man is charged with robbery- 
murder in 1950, and tried and found not guilty. Can the government then, 
Say a year or two or three years later come in and return an Indictment 
charging first or second degree murder or manslaughter on the basis of 
other evidence it has, where they could show either malice or another way 
of showing premeditation ? 

I think the first trial stands as a bar to any further hearing on homi- 
cide. 

THE COURT: What was the order of the Court of Appeals? 

MR. SKEENS: Vacate the conviction and remanded for new trial. 
However, they don't discuss the question of double jeopardy. 

THE COURT: I haven't seen it. | 

MR. SKEENS: Of course, I would have to properly raise double 
jeopardy at this trial now and I am doing it now. 

Secondly, the reason why there should be a dismissal of these 
charges is that there is no indictment for second degree murder and 
there is an acquittal for first degree murder. For that reason the Indict- 
ment should be dismissed at this time. I have other motions to make. 
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impression on you one way or the other? 
MR. INMAN: No, sir. 
MR. FLANNERY: All right, sir. 
THE COURT: She hasn't impressed you? 
MR. INMAN: Well, she said she was upset. Naturally. That is 
going to mean some person is upset. I know she is upset. 
THE COURT: But that doesn't mean you are upset. 
MR. INMAN: No, sir. I feel pretty good, myself. 
THE COURT: You may go. 
(Thereupon, Mr. Inman was excused and 
left the Chambers. ) 
THE COURT: | Bring in the colored man. It appears to me he is 
all right. 
MR. FLANNERY: Oh, yes, sir. I think so. 
THE COURT: As a matter of fact, she didn't discuss the case 
because she doesn't know anything about the case yet. 


(Thereupon, Mr. Landon A. Holmes, 


: Juror No. 5, was escorted into Chambers. ) 

THE COURT: State your name, please. 

MR. HOLMES: Landon A. Holmes. 

THE COURT: Did you overhear Mrs. Starr talking to another man 
and saying she didn't think she would be able to sit on this case. 

MR. HOLMES: I heard her say she was excited about it. 

THE COURT: Did you say anything to her? 

MR. HOLMES: No, I didn't. I take that back. I believe I said it 
is too late. That's the only thing I said. 

THE COURT: All right. Any questions? 

MR. SKEENS: Yes, Your Honor. If the juror heard anybody say 
this is the worst kind of case. 

THE COURT: Of course, that wouldn't be bad. Anything involving 
murder is pretty serious. All right. You may go. 


(Thereupon, Mr. Holmes was 
excused and left the Chambers. ) 
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THE COURT: I guess we will dismiss Mrs. Starr and call another 
juror. | 

MR. FLANNERY: We can call an alternate in her place. We can't 
put another juror in the box. The case has started and I made my open- 

ing statement. 

THE COURT: All right. We will do the best we can. I hope noth- 
ing happens to the others. 

MR. SKEENS: I have one thing more I would like to bring to the 
Court's attention rather than in open court. 

There was an article in this morning's Post dated Friday, No- 
vember 21, "New Trial Opens in Slaying Here." 

THE COURT: I looked over the Post and didn't see anything. I 
looked it over personally to see if I could find anything. 

MR. SKEENS: There was reference to second degree decision, 
and six-three decision, and sent back for new trial, and Edmonds contended 
he was resisting advances of the deceased. 

I think if any juror read that, especially the fact there was a 
second degree murder, that would be in violation of your admonition. 

THE COURT: I will ask them if they read it and if they did, tell 
them to pay no attention to it. 

MR. FLANNERY: That happens in every murder trial. 

THE COURT: I will ask them if they read it and if it made an im- 
pression on them, and tell them to forget it. They are trying the case 
on the record being made in this trial. 

Isn't that funny. That is on B-7. Well, you wanted to make some 

motion in the absence of the jury. 


K *K * * ae 

MOTION TO DISMISS ON BEHALF OF DEFENDANT 

MR. SKEENS: Your Honor, before the jury is recalled I would 
like to at this time, after the opening statement of the government, make 


a motion to dismiss this trial. I cannot say to dismiss the Indictment 
because there is no Indictment and that is exactly the point I am making. 


I am saying here the prosecutor has told the jury he intends to 
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obtain a conviction of second degree murder. The point the defendant 
makes is, there is no Indictment for second degree murder. There is 
no outstanding Indictment for first degree murder. Because under the 
Green case, after a conviction of second degree murder at the first trial, 
that stands implicit as an acquittal on Charge One. 

We only have the order of Judge Holtzoff saying the defendant shall 
stand charged of murder in the second degree on Count One. That is not 
the Indictment. 

The jury cannot be told in this case the defendant stands indicted 
on a charge of second degree murder. There is no such Indictment. 

Secondly, the defendant moves the charges be dismissed because 
in this case there was a trial on Count Two charging him with felony 
murder, first degree murder charge. Since he has been acquitted by a 
specific not guilty verdict I believe that is under the principle of double 
jeopardy and he can no longer be tried for any homicide offense. 

The jury said not guilty. 

To draw an example, suppose the man is charged with robbery- 
murder in 1950, and tried and found not guilty. Can the government then, 
Say a year or two or three years later come in and return an Indictment 
charging first or second degree murder or manslaughter on the basis of 
other evidence it has, where they could show either malice or another way 
of showing premeditation ? 

I think the first trial stands as a bar to any further hearing on homi- 
cide. 

THE COURT: What was the order of the Court of Appeals? 

MR. SKEENS: Vacate the conviction and remanded for new trial. 
However, they don't discuss the question of double jeopardy. 

THE COURT: I haven't seen it. | 

MR. SKEENS: Of course, I would have to properly raise double 
jeopardy at this trial now and I am doing it now. 

Secondly, the reason why there should be a dismissal of these 
charges is that there is no indictment for second degree murder and 
there is an acquittal for first degree murder. For that reason the Indict- 
ment should be dismissed at this time. I have other motions to make. 
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MOTION FOR MISTRIAL ON BEHALF OF DEFENDANT 


MR. SKEENS: I make a motion for) mistrial on the basis of the state- 
ment by the prosecutor where he told the jury that the defendant stole the 
keys and then took the car, and by making reference to a charge for which 
the defendant was acquitted. That is, taking the keys in Count Three. 

The defendant stands acquitted of that charge and any reference to 
any other offenses of which the defendant had been charged and found not 
guilty is improper to tell the jury. 

He is going to use certain evidence, such as taking the keys, and 
use it as a basis of finding him guilty of another offense, after there was 
a not guilty verdict. 

Therefore, I think the statement is improper-- improper to use as 
evidence in this trial. 

If you deny the motion, instead of repeating it I stand on that through- 
out the trial. It is improper to bring in any evidence of some offense of 
which the defendant has been acquitted. 

THE COURT: All right. 

MR. FLANNERY: As to counsel's first contention, that it would 
put the defendant in double jeopardy, that was disposed of by Judge 
Holtzoff's Order. I think that is frivolous. 

As to the motion for mistrial, that is without merit. The govern- 

ment, certainly, in eliciting for the benefit of the jury what hap- 


pened, can bring out all the facts and circumstances surrounding the 
homicide, which would include taking the keys, the car, and everything 
else, because, it seems to me, that would involve mentioning other 
crimes or a crime of which he had been acquitted. It would appear to 
me to be immaterial. They are facts to be considered by the jury to 


complete the entire picture of what happened. 
THE COURT: The motions are denied. Bring in the jury. 
(Thereupon, the jury was brought into the 
court room and seated in the jury box.) 
THE COURT: Juror Number 8, Goldie Starr is excused. Please 
step out of the jury box. Alternate Number 1 will take Number 8 seat. 
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(Thereupon, Juror Number 8, Goldie Starr, 
was excused and left the Court Room. Al- 
ternate Number 1, Betty M. Brown, took 
the seat of Juror Number 8.) 

THE COURT: | Are you going to make an opening statement? 

MR. SKEENS: I have already reserved yesterday, I believe. . 

THE COURT: All right. I thought you might have changed your 
mind. Ladies and gentlemen of the jury, did any of you read any- 
thing concerning this trial in this morning's Post? 

27 (There was a pause. ) 

None of you did? 

(The hand of a juror was raised. ) 

You did? Stand up. 

(The juror stood. ) 

Did it make any impression on you? 

A JUROR: No, I don't think it did. 

THE COURT: You remembered the admonition of the Court I gave 
you yesterday, did you not? 

A JUROR: Yes, sir. 

THE COURT: In case you should see anything in the newspapers 
you should pay no attention to it. Did you observe that admonition of the 
Court? 

A JUROR: Yes, I did. 

THE COURT: All right. 

MR. SKEENS: Your Honor, may we approach the bench? 

THE COURT: Yes. 

I want you to understand, ladies and gentlemen of the jury, these 
admonitions I give you are not mere words; they are not mere formalities. 
They mean something and you are expected to observe them. Remember 
that, now. I am not saying that in any kind of a nasty fashion at all, but 
to impress on you what it really means. 

THE COURT: Come to the bench. 

(Thereupon, counsel approached the bench and conferred 
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with the Court as follows:) 

MR. SKEENS: Your Honor will recall yesterday I anticipated this 
would happen and I asked the jury be impounded until you can try to pre- 
vent this. This juror has failed to -- 

THE COURT: No. I told them if they read anything to pay no at- 
tention to it. 


MR. SKEENS: But she said she read it. 

THE COURT: It made no impression on her. 

MR. SKEENS: I think that is improper evidence coming to the 
attention of the juror who has to try this case. And for that reason I 


would have to ask for a mistrial on the basis of Juror Number Nine's 
representation. 

MR. FLANNERY: The juror has stated although she saw the ar- 
ticle it made no impression on her. There is no showing that would 
justify a mistrial. 

THE COURT: Motion denied. 

MR. SKEENS: I believe the substance of the article I stated to you 
in chambers would be sufficient. 

THE COURT: A person could know all about it, every bit, and still 
approach it with an open mind. 

MR. SKEENS: May I read the article into the record? 

THE COURT: No. 

MR. FLANNERY: I just thought, to be entirely clear on this, 
Your Honor, do you think it might be well to ask that juror, to be doubly 

sure, whether or not the fact she had seen that article would in- 
fluence her one way or the other? 

THE COURT: You may both question her. 

MR. FLANNERY: Maybe if we question her we might complicate 
this matter. It might be better for you to do it. 

THE COURT: Yes. 

MR. SKEENS: I would like the remainder of the jury excused 
while we ask her. 

THE COURT: I will ask her if she remembers. 
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(Thereupon, counsel returned to the trial table and the 
following occurred:) | 
THE COURT: Juror Number 9, stand. 
(Juror No. 9, Louise E. Thompson, stood.) 
THE COURT: Do you remember what you read in the paper? You 
need not tell me. Answer yes or no. 
JUROR NO. 9: IguessIda,. Judge. 
THE COURT: Did it make any impression on you? 
JUROR NO. 9: No, it didn't, sir. 
THE COURT: You feel you could well and truly try this case even 
though you did see and read this matter in the paper? 
JUROR NO. 9: Yes, sir. 
THE COURT: Which is a short history of what had happened. That 
made no impression on you in your duties as a juror? 
30 JUROR NO. 9: No. 
THE COURT: Very well. Resume your seat. 
(Juror No. 9 was seated. ) 


THE COURT: Proceed. 


EVIDENCE ON BEHALF OF THE GOVERNMENT 
MR. FLANNERY: Call Mr. Weekly, please. 
Before I start with this witness may I have this exhibit marked 
Exhibit 1, for identification. 

(Thereupon, scale drawing of the apart- 
ment of the deceased was marked Govern- 
ment's Exhibit No. 1, for identification. ) 

THE DEPUTY CLERK: Government's Exhibit No. 1, for identification. 

MR. FLANNERY: Your Honor, it has been agreed and stipulated 
between counsel that Exhibit No. 1 is a scale drawing of the apartment of 
the deceased in this case, Mr. Le Febvre. 

May I therefore move its admission into evidence and ask the 
Marshal to place it on the board? 

THE COURT: You may. No objection? 

_ MR. SKEENS: Yes, Your Honor. I have no objection. I say by 
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my stipulation that I don't stipulate to any evidence or such. I just stipu- 
late this is an accurate sketch of the apartment. 
31 THE COURT: It may be admitted in evidence. 
THE DEPUTY CLERK: Government's Exhibit 1. 

(Thereupon, Government's Exhibit No. 1, 
heretofore marked for identification, was 
received in evidence. ) 

Thereupon, 
CHARLES T. WEEKLY 
was Called as a witness for and on#behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* 2 * * * * * 
Q. * * * * Where do you live, Mr. Weekly? A. 3122 M Street, 
Northwest, Apartment 3. 
Q. That is in the District of Columbia; isn't it? A. Yes, sir. 
Q. Do you live in an apartment in that particular building? A. 
Yes, sir. 
Q. In what apartment do you live? A. Numberthree. Third 
floor. | 
ae a aK a 5 ak * 
Q. Calling your attention to November of 1956, did you live at 


that location on that day? A. Yes, sir. 
* x fd * K * 


Q. Very well, Now, then, do you know who lived in Apartment 
No. 1 in November of 1956? A. No, sir. 
Q. Had you seen the gentleman who did live there? A. I saw the 


gentleman one time. He was standing in his doorway. That's the only 
time I ever saw him. 

* * ae * a 

Q. All right. Did there come a time when you had occasion to see 
Mr. Tebeleff? A. Sure. 





Q. All right. Did you go to see him for some particular reason in 
November, 1956? A. Yes, sir. 

Q. What was that reason? A. Well, it was an odor through the 
building and I had looked all through my apartment trying to find some- 
thing to see what it was. It went on for afew days. Finally, it got so 
bad I asked -- 


Q. (Interposing.) All right. Wait a minute. You can't repeat 
any conversation you had with Mr. Tebeleff. But as a result of smelling 
the odor did you go to see Mr. Tebeleff? A. Yes, sir. About that. 

Q. All right. Now, just answer this yes or no. Did you have a 


conversation with him? A. Yes, sir. 

Q. After that conversation or as a result of that conversation did 
you and Mr. Tebeleff do something? A. Yes, sir. 

Q. What did you and Mr. Tebeleff do? A. Walked up to Apart- 
ment 1 and opened the door. 

Q. Who opened the door? <A. Mr. Tebeleff. 

Q. How did he open the door? <A. He had a pass key. 

ok a * ae * oe 

MR. FLANNERY: Stand over here so the jury can see you. I 
will ask you to look at this drawing here, Exhibit No. 1, which has been 
introduced into evidence. 

* * * 2* * 2 

Q. Oh, you only got as far as the front door. You never went in 
the apartment. A. No, I got just about as far as the front door and took 

about two steps in the front door. 

Q. And after you took two steps in the front door, did you see 
anything? A. Yes, sir. 

Q. What did you see? A. I sawa body. 

Q. You saw a body. Does this look like it might be a drawing of 
the front door and the room into which you looked? A. Yes, sir. 

Q. If this was the front door did you step in a few steps here 
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(indicating); is that the idea? A. Yes, sir. 

Q. Take this pointer and point to a place on that drawing, if you 
can, and show the jury where you sawa body. A. Just about there 
(pointing). 

Q. Just about in there? Inthe living room. A. Well, it was 
just about there (pointing). | 

Q. What did you do then? A. Turned around and came out. 
Called the police. 

Q. Did you smell anything? A. Oh, yes. 

Q. Was it pretty bad? A. Yes, sir. 

* 3K * * * 3 

Q. After the police were called did they arrive on the scene? 
A. Yes, sir. 

*x * * 

REVERDY C. ORME 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 


DIRECT EXAMINATION 
BY MR. FLANNERY: 


* * * * * 


You are a member of the Metropolitan Police Force; are you 
Yes, sir. 
Attached to what Precinct? A. Seventh Precinct. 

3K ak * * % 
On that date, November 27, 1956, did something unusual occur? 
sir. 
Did you receive a certain call? A. We received a radio call 


. Asa result of the radio call did you go somewhere? A. Yes, 
To 3122 M Street, Northwest. 

Q. In the District of Columbia. A. Yes, sir. 

Q. Very well. What time did you go there? A. It was around 
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11 A.M. in the morning. 

Q. Very well. When you arrived at that locale what did you do? 
A. We had a call to meet a citizen there and when we arrived there it 
was two men standing out in front of the Georgetown Haberdashery. 

Q. All right: Now, you can't relate any conversation you might 
have had with those two men. You understand that. A. Yes, sir. 

Q. Who were the two men? A. Mr. Tebeleff and Weekly. 

Q. Answer this yes orno. Did you have a conversation with Mr. 
Tebeleff and Mr. Weekly? A. Yes, sir. 

Q. Asa result of that conversation with those two men did you do 
something? A. Proceeded up to the -- to Apartment No. 1 of 3122 M 
Street, Northwest. | j 

Q. Apartment No. 1 was on what floor? A. You go up the stair- 
way. It's the first floor. 

Q. Very well. When you went up to Apartment No. 1, did you go 
with those two gentlemen? A. Yes, sir. 

Q. Did the other officer go with you at that time? A. Yes, sir. 

Q. What did you do when you arrived at Apartment No. 1? A. 
Mr. Tebeleff opened the front door with the key to Apartment No. 1. 

Q. When he opened the front door did you notice anything? A. When 
he opened the front door he stepped back and there was a strong odor 
coming out of the place and you had to move back. You couldn't enter the 
door it was so strong it burned your eyes and face. 

Q. Well, then, what did you do next? A. Well, put my handker- 
chief over my mouth and the fellow officer did too and we entered the 
room--entered the house. 

Q. Very well. 

MR. FLANNERY: Now, if you will step down here a moment. I 
want you to gtep over to this drawing. I will hand you this pointer. 

(Thereupon, the witness left the witness stand and went to 
the blackboard. ) 
BY MR. FLANNERY: _ 

Q. Now, I will ask you to look at Government's Exhibit No. 1, 
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which purports to be a scale drawing of Apartment No. 1, at 3122 M 
Street, Northwest. Do you recognize that? A. Yes, sir. 

Q. Now, does this depict the front entrance to the apartment? 
A. Yes, sir. 

Q. Now, you say you entered the apartment with your handkerchief 
over your face? A. Yes, sir. 

Q. Please proceed with your testimony, using that drawing, to 


demonstrate to His Honor and the jury what you did. 
You entered the apartment. Then what happened? A. We went 
in the front door here and I went through the kitchen here and back over 


into here (pointing). 

Q. Keep your voice up now. A. And there was a man lying on a 
little angle here (pointing). 

MR. FLANNERY: For the record, you are indicating the living 
room? 

THE WITNESS: Yes, sir. 

MR. FLANNERY: Very well. 

THE WITNESS: Living room. There was a man lying here on his 
back. (Pointing.) There was a bed over here (pointing) or davenport, 
or a little couch, and a couch over on this side (pointing). 

MR. FLANNERY: For the record, you indicated, did you, a 

davenport, you said, here (pointing). 

THE WITNESS: A little couch, yes, sir. 

BY MR. FLANNERY: 

Q. Where is north and where is south on this drawing; do you 
know? A. This would be north and this would be south (pointing). 

Q. All right. And this would be what wall? A. That would be the 
east wall. 

Q. The east wall. You say there was a davenport on the east 
wall. A. Yes, there was a bed on the east wall. 

Q. Whatelse? A. A davenport on the west wall. 

Q@. All right. Go ahead. What else did you see ordo? A. The 
body was right in here (pointing). It was -- you couldn't tell who it was -- 





34 
whether it was black -- whether it was a colored man or white man, 
he was decomposed so bad. 

Q. Decomposed. Can you be a little more specific? What did you 
notice about that body? A. The eyes were out on the floor. 

Q. What do you mean, "the eyes were out." A. They popped out 
on the floor. 

Q. "Popped out?" A. They were on the floor. 

Q. What else did you notice about that body? A. His underwear 
was below his knees and his undershirt was up just a little bit above his 
waist. 

Q. Allright. Did he have shoes on, do you recall? A. No, sir. 

Q. Did he have on any clothes other than the undershirt and the 
shorts? A. No, sir. 

Q. In what position was the body lying? On its back or stomach? 
A. It was on its back. 

Q. On its back. And what else did you notice about the position of 
the body with respect to the legs: were they straight out, or what? A. 
He was out like this (indicating) on an angle. They were a little ways 
apart. It was just on an angle like this (indicating). His head was here 
and his feet here (indicating). 

Q. All right. What else did you notice, if anything? A. I noticed 
that this davenport on this side had been moved out from the wall about 
six inches and the place was a little untidy, papers were around over in 
this area here (pointing); and I noticed when I was over here in the 
kitchen there was two cups and two saucers in the drain, there (point- 
ing). 

Q. With respect to the body, did you notice anything else about the 
body? A. That's all I noticed. 

(There was a pause. ) 

You mean-- 

MR. FLANNERY: No question pending. Have a seat. I will ask 
you some more questions in a second. 


(Thereupon, the witness returned to the witness stand. ) 
* aK * x ad 
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(Thereupon, two pieces of pink cloth were 
marked Government's Exhibits Nos. 2(a) 
and 2 (B), respectively, for identification. ) 
BY MR. FLANNERY: 

Q. Officer Orme, I wish to show you at this time what has been 
marked, that is two pieces of pink cloth, which has been marked for the 
record as Government's Exhibits 2(A) and 2(B) for identification. Did 
you see anything similar to that on November 27, 1956? <A. Yes, sir. 
There was a sheet on the bed this color and there was a pillow case 


around the deceased's neck. 
Q. Around the neck of the deceased? A. Yes, sir. 
Q. Now, in what -way was it around the neck of the deceased? 


A. Sitting up like a--like a television aerial. It was up on angle-- 
like that (indicating). 

Q. Two pieces up just like that? A. Yes, sir. 

Q@. And he was on his back. A. Yes, sir. Sitting up like that. 

Q. All right. What did you do next when you saw what you have de- 
scribed tous? A. I went downstairs to the Haberdashery and notified 
the Captain of Number Seven, Captain Kennedy, and I notified the Homi- 
cide Squad. 

Q. Did there come a time shortly thereafter when members of the 
Homicide Squad responded to the scene? A. Yes, sir. Officer-Donahue 
and Captain Felber. 

Q. Did you do any other investigative work that day in connection 
with this case? A. Yes. Homicide was there for a little while. They 
sent us out and told us to look for-- 

Q. (Interposing.) Better not tell us what they told you. That 
would be hearsay. But as a result of conversations with members of 
the Homicide Squad, did you do something? A. Yes. We went out to 

look for a 1955 Chevrolet Convertible that was supposed to belong 
to the deceased man. So we checked around about a ten or twelve block 
area, looking at all the garages and parking lots, and we was unable to 


locate the car. 
* 
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REUBEN TEBELEFF, 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

* * ok * * oa 

Q. Mr. Tebeleff, do you have a place of business in the District 
of Columbia? <A. Yes, sir. 

Q. Where is that located? A. 3122 M Street, Northwest. 

* * * * * * 

Q. In addition to your business, which is located at 3122 M Street, 
Northwest, is there anything else located in that particular building? 
A. Three apartments. 

Q. Very well. With respect to those apartments, do you have 
tenants inthem? A. Yes, sir. 

Q. Now, in November, 1956, who lived in Apartment No. 1, in 
3122 M Street? A. (Sotto voce.) What is the guy's name? (Pause.) 
Fer--I forgot how to pronounce his name. 

Q. How do you spell it? A. F-e-r --golly day. I should have 
read the brief. Iam sorry. 

Q. In any event, who occupied Apartment 3? A. Charley Weekly. 

Q. With regard to the occupant of Apartment 1, how long had he 
been living there in November, 1956? A. I didn't refresh my memory 
too well. 

Q. Well, we want you to give your best recollection. Had he been 
living there very long? A. Two or three months, I think. 

Q. All right. A. LaFavor. Laver. 

Q. He was the occupant of No. 1? A. Yes. Number 1. It's been 
so long. 

Q. Calling your attention to November, 1956, around the middle 


of the month, did there come a time when -- just answer this yes or no 
-- that Mr. Weekly came and talked to you? A. Yes. 
Q. Asa result of Mr. Weekly talking to you did you do anything? 
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A. Yes. 

Q. What did youdo? A. Well, there was a problem of an odor in 
the building. 

Q. Yes. A. And we attempted to discover what it was and where 
it was coming from. And we started with Mr. Weekly's apartment which 
is on the top floor, and we searched it and couldn't find the source of the 
odor. And we started to search the second floor, and as we opened the 

d oor to number one apartment why the odor hit us square in the face and 
we knew it was coming from that apartment. As I opened the door and 
took one step in the apartment, as I recall, and looked around the door, 
why we saw this body on the floor. 

Q. Very well. 

MR. FLANNERY: Step down, if you will, over to the board. 

(The witness left the witness stand and went to the 
blackboard. ) 

MR. FLANNERY: On that board is Government's Exhibit No. 1. 
If you don't mind, sir, stand over here, like this, so the jury can see. 

BY MR. FLANNERY: 

Q. Does that look like an accurate scale drawing of Apartment 

No. 1? A. It looks just about it. 

Q. What is the front door on that apartment? A. Right here 
(pointing). 

Q. You said you did what when you got to the front door? A. Well, 
we opened the door just about that far (indicating), and as I took just 
about one step into the hall here the body was approximately in this area 
right here (pointing). 

Q. You are indicating, for the record, the living room. Right? 
A. Yes. 

Q. Very well. Did you notice anything when you entered the room 
other than seeing the body? Did you smell anything? A. Well, that was 
where the odor was. 

Q. Then, what did you do after you observed that? A. Pulled the 


door shut, went downstairs and called the police. 
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MR. FLANNERY: Resume your seat. 

(Thereupon, the witness returned to the witness stand.) 

BY MR. FLANNERY: 
Now, did the police arrive? A. Within about five minutes. 
After their arrival did you have occasion to go anywhere? 
I went back upstairs and opened the door for them. 
The door to Apartment No. 1? A. Right. 
And did you enter? A. No. Not at that time. 
Did the police enter? A. Yes. 

- Very well. Did there come a time after that when you went 
to the apartment? A. Yeah, within about -- oh, I don't know -- twenty 
or thirty minutes, why Captain Kennedy came in from Number Seven. 

Q. All right.; And don't relate any conversation you had with him 
but did you do anything after he got there? A. He asked me if I could 


identify the body. 
Q. Then what did you do? A. I went in again and tried to identify 


the body. 

Q.° Did you see the body? A. Yeah. 

Q. Where was it when you saw it at thattime? Same place? 
A. Same place. 

Q. Allright. At that time, when you went in, will you describe 
whatthe body looked like? What position it was and what you noticed 
about it? A. Well, it was completely blown up. 

MR. SKEENS: Your Honor, I think we have been through this be- 
fore. 

THE COURT: All right. Objection overruled, if you are objecting. 

BY MR. FLANNERY: 

Q. What do you mean it was blown up? Bloated? A. Bloated. 
Yeah, The body was bloated and it was a purplish, bluish color. 

Q. All right. In what position was the body? By that I mean, 
was it on the back, or stomach? A. The body was on its back. 

Q. All right. How was the body clothed? A. He hada -- he had 
a pair of shorts on that were down around his knees. His knees were in 
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an upright position. His arms were kind of outstretched. And he had 


something tied around his neck. 
Q. All right. Was there any clothing on the upper part of the body, 
if you remember? A. I think there was an undershirt. 
Q. Any other clothing on the body? A. No. 
Q. Could you recognize the body? A. I wasn't certain. 
Q. You weren't certain. Were you, partly certain? A. Yes. The 
hair line was still there and that appeared to be his. 
Q. Whose? A. Lefebvre's. 
Q. Was the body--had the face changed? A. Completely. 
Q. Is that just about all you know about this matter? Did you do 
anything else at that time? A. No, just discovering it. That's all. 
* * 5 * ok a 
JOHN HAYDEN, 
was called as a witness for and on behalf of the government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * 2k * * 
Q. You are member of the Metropolitan Police Force attached to 
the identification bureau? A. Iam. 
* ok * ak * * 
(Thereupon, finger print card was marked 
Government's Exhibit 3, for identification. ) 
BY MR. FLANNERY: 
Q. I will now hand you Government's Exhibit 3, for identification, 
this card, (handing). Can you identify that? A. Yes, sir. I can. 
Q. Whatis that? A. That is a fingerprint, the left forefinger, 
taken at the D.C. Morgue on a body. | 
Q. With respect to the card itself, what is the card? What do you 
callit? A. That is a fingerprint card. 
Q. Fingerprint card. Now, how do you identify that fingerprint 
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card? A. I identify it by my writing and my signature. 
Q. Very well. Now, I call your attention to a fingerprint on that 
card. Do you know how it got there? <A. Yes, sir. Ido. 
Q. How did that fingerprint get on that card? A. I placed that 
fingerprint on there myself. 


Q. Very well. Under what circumstances did you secure that 
fingerprint on that card? A. Iwas sent to the D.C. Morgue. 

Q. On what date? A. November 28, 1956. » 

Q. Very well. And you went to the D.C. Morgue. What did you 

A. lIexamined a body at the Morgue. 

Q. Whose body? A. At that time I didn't know. 

Q. All right. A body. A. A body. 

Q. In what condition was the body? A. The body was in a very 
advanced stage of decomposition. 

Q. What did you do then? A. I examined the body with a deter- 
mination of taking fingerprints of the body. 

Q. And did you do that? A. Yes, sir. I did. 

Q. Tell His Honor and the jury how you took the fingerprints or a 
fingerprint? A. I examined the fingers of the body and found only one 
that I could fingerprint by the usual method of placing ink on the finger 
and placing it on the card. 

Q. What finger was that? A. Left index, of the left forefinger. 

Q. Is that the left index, left forefinger which appears on this 
fingerprint card? <A. Yes, sir. It is. 

Q. Having taken this print on this card, Government's Exhibit 3, 
for identification, what did you do with the card? A. I took the card to 
the local F. B.I. Identification Section. 

Q. And turned it over to them? A. I turned it over to them. 

* ok * ae * 

PHILIP W. CONOVER 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. FLANNERY: 

* * * 2 * * 

Q. Mr. Conover, where are you employed? A. I am employed by 
the Federal Bureau of Investigation. 

Q. In what capacity? A. Asa fingerprint examire r. 

a * a cd ae aa 
(Thereupon, three fingerprint records of 
the decedent were marked Governments 
Exhibits Nos. 4(a), 4(b), and 4(c), for 
identification. ) 

Q. I will show you Government's Exhibit 3, for identification. 
(Hands.) Can you identify that? A. Yes, I can. 

Q. What is that? A. This is a fingerprint card I saw at the Federal 
Bureau of Investigation. 

Q. All right. Have you had occasion to examine that fingerprint 
card and the fingerprint contained thereon in connection with your duties? 
A. Ihave. 

Q. Very well. 

THE DEPUTY CLERK: Government's Exhibits 4(a), (b), and (c), 
for identification. 

BY MR. FLANNERY: 

Q. I show you Government's Exhibit 4, for identification, and ask 
you if you can identify that. A. Yes, sir. 

Q. Whatis that? A. This is the fingerprints of George Pierre 
Lefebvre that were taken when he applied for a position as tabulating 
machine operator with the Veterans Administration, in Washington, D.C. 

Q. Is that particular record, Government's Exhibit 4(a) for identi- 
fication, a record which is kept in the files of the Bureau of Investigation 
in the regular course of business? A. It is. 

Q. I show you Government's Exhibit 4(b) for identification. Can 
you identify that? A. Yes, sir. This is a fingerprint of George Pierre 
Lefebvre taken when he applied as a machinist helper at the Navy Yard in 
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Portsmouth, New Hampshire. 

Q. Is that likewise a record kept in the regular course of business 
of the Federal Bureau of Investigation? A. It is. 

Q. All right.’ Now, I show you 4(c) for identification. What is that? 
A. This is the finger print record of George Pierre Lefebvre taken at his 
enlistment in the United States Army. 

Q. Is that likewise a record kept in the ordinary course of business 
at the Federal Bureau of Investigation? A. It is. 

Q. Do those three cards, namely, 4(a), (b), and (c) contain the 
print -- left forefinger print of one George Pierre Lefebvre? A. They do. 

Q. Now, then, in connection with your duties have you had an oc- 
casion to examine the left forefinger print of George Pierre Lefebvre 
contained on Government's Exhibit 3 for identification, and compare it 
with the left forefinger fingerprint impression on Government's Exhibit 
4(a), (b) and (c), for identification? A. I have. 

Q. And after examining those various prints, have you come to 
any opinion as to whether or not they are similar? A. Ihave. 

Q. What is your opinion? A. My opinion is that the impressions on 
the four cards were made by the same finger. 

Q. Yes. All right, now did you--will you tell the jury how you came 
to that conclusion? Did you make a comparison? A. The various im- 
pressions on the four cards were compared and found to be made by the 
same finger. 

Q. Did you make any blowups of those prints--diagrams? A. Yes, 
I have. 

Q. Do you have them? A. (The witness handed blowups to counsel. ) 


Yes. 
* * * 2 


(Thereupon, blowup of fingerprint appearing 


on Gov. Ex. 4(c) was marked Government's 
Exhibit 5(a) for identification; and blowup 
of fingerprint appearing on Gov. Ex. 3 was 
marked Government's Exhibit 5(b) for i- 
dentification. ) 
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BY MR. FLANNERY: 

Q. Now, Agent Conover, I will hand you what has been marked 
Government's Exhibit 5(a) for identification and 5(b) for identification 
(hands). Will you tell His Honor and the jury what 5(a). for identification 
is? A. 5(a) is a photographic enlargement of the left fingerprint im- 
pression appearing on Government's Exhibit 4(c). 

Q. 4c). And that is what again? A. The army enlistment record. 

Q. Which was an official record of the F.B.I.? A. Which is an 
official record of the F. B.I. 

Q. Now, what is Government Exhibit 5(b) for identification? 

A. Government's Exhibit 5(b) is a photographic enlargement of the im- 
pression of the left forefinger appearing on Government's Exhibit 3. 

Q. All right, sir. Now, I note that on Government's Exhibit 5(a) 
and 5(b) for identification, the photographic enlargements there are red 
lines, twelve red lines. What are they? A. They are placed there in 
order to facilitate the illustration of the way the comparison was made. 

Q. Now, will you for the benefit of the jury, as briefly as you can, 
explain those points of similarity there? Will you? 

THE WITNESS: If I may, Your Hmor? 

THE COURT: Oh, of course. 

(The witness left the witness stand and stood in front of 
the jury box. ) 
THE WITNESS: Government's Exhibit 5(a) and 5(b), as we explained, 


are enlargements of the two impressions appearing on the fingerprint 
cards. 


(a) is the enlargement of the fingerprint appearing on the Army 
record, and (b) is an enlargement of the fingerprint appearing on Govern- 
ment's Exhibit 3. 

These red lines with the numbers were placed on there in order to 
facilitate the illustrating of the way the identification was effected, the way 
the fingerprints were compared. 


ae * * * * * 


These twelve points of similarity are in the same relative positions 
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in both impressions and it was because of these points being in the same 
relative position in both impressions that I determined that both im- 
pressions were made by the same finger. 
MR. FLANNERY: Thank you very much, Agent Conover. Resume 
your seat for the moment, please. 
(The witness returned to the witness stand. ) 
BY MR. FLANNERY: 
Q. Now, do you have photographs of these exhibits 4(a), (b), and (c)? 
A. Ido have. 
Q. And also three, for identification? A. Ido have. 
Q. Very well. Will you produce those, please? A. (The witness 
handed photographs to counsel. ) 
MR. FLANNERY: Let's mark these in a group with the next 
number. 
THE DEPUTY CLERK: Government's Exhibits 6(a), (b), (c), and 
(d), for identification. 
(Thereupon, photographs of Governments 
Exhibits 4(a), (b), (c) and 3, were marked 
Government's Exhibits 6(a), (b), (c) and 
(d), for identification. ) 
* - * a 5 ca 
THE COURT: Mark them some way so they will show the identi- 
fication of the cards. 
* * * 
BY MR. FLANNERY: 
Q. Now, sir, I will show you 6(a) for identification (handing). 
What is that? A. This is a photographic copy of Exhibit 4(b) for identi- 
fication. 
Q. All right. Now, I will show you 6(b) for identification (handing). 
What is that? A. This is a photographic copy of Exhibit 3. 
Q. I show you 6(c) for identification. (Handing). What is that? 


A. 6(c) is a photographic copy of Exhibit 4(c). 
Q. What is 6(d) for identification? A. 6(d) isa photographic copy 





of Exhibit 4(c). 

Q. Ali right. | 

MR. FLANNERY: Your Honor, at this time, with the Court's per- 
mission, I would like to substitute these Exhibits 6(a), (b), (c), and (d), 
for identification, of photographs, for the original copies, because the 
F. B.I. likes to keep the original copies of their records in the F. B.I. 

If there is no objection from counsel I would like to do that. 

* * * * * * 

(The documents were handed to Mr. Skeens. ) 

MR. SKEENS: I have no objection, Your Honor, to the photos 
being substituted. 

THE COURT: Very well. Let the record so show. 

aK a * * * 

LEE E. WORDELL, 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

* x * ae * * 

Q. Mr. Wordell, directing your attention to December 1956, where 
were you employed? A. Employed as United States Deputy Marshal, 
attached to the Cell Block in this building. 

* * * ae * ae 

(Thereupon, fingerprint card of defendant 
was marked Government's Exhibit 7, for 
identification. ) 

* * * * * * 

76 Q. What is Government's Exhibit 7, for identification? A. Finger- 
prints that I took of the defendant, Mr. Jim Buck Edmonds. 

Q. When did you take those fingerprints? A. December 34d, 
in '56. 

Q. Do you see Jim Buck Edmonds in the court room today? A. Yes. 
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He is the young gentleman in the middle of those three. Between the 
Marshal and his attorney, I might say (pointing). 
MR. FLANNERY: May the record indicate this witness has 
identified the defendant? 
THE COURT: It may. 
MR. FLANNERY: Very well. 
BY MR. FLANNERY: 
Q. Now, sir, explain if you will what appears on this card there. 
What prints? A. Well, they are finger prints of each finger and thumb 
of the defendant. 
Q. Very well. A. Of the right hand and left hand. 
K * a * ed a 
Q. Onthe card. All right. Does this card contain the prints of 
all ten fingers of the subject Edmonds? A. It does, sir. 
* * ok * cd 
CROSS-EXAMINATION 
BY MR. SKEENS: 
Q. This information you have on the front, page 1, Military Ser- 
vice: Marine Corps. Where did you get that information, sir? A. I 
believe they were Mr. Edmonds words to me, sir, when I asked him for 
information. | 
MR. SKEENS: That's all, sir. 
THE COURT: You may be excused. 
THE WITNESS: Thank you, Your Honor. 
MR. SKEENS: I have no objection to the front side being admitted 
on Exhibit 7, but I do to the reverse side. 
THE WITNESS: May I leave, sir? 
THE COURT: Yes, sir. You are excused. 
(The witness left the courtroom. ) 
MR. FLANNERY: The Government offers this into evidence, Your 
Honor, only as to the front part. 
THE COURT: That has the finger prints on it. 
MR. FLANNERY: Yes, sir. 
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THE COURT: It may be so received. 
(Thereupon, document heretofore marked 
Government's Exhibit 7, for identification, 
was received in evidence, as noted.) 
* * * os * 
DR. CHRISTOPHER J. MURPHY 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

* * * * * * 

Q. You are a practicing physician and one of the Deputy Coroners 
in the District of Columbia; is that right? A. That is right, sir. 

* * ak oe * * 

Q. Now, Dr. Murphy, calling your attention to November of 1956, 
specifically, November 27, 1956, did you have occasion on that date to 
perform an autopsy on the body of one George P. Lefebvre? A. I did, 
sir. 

Q. Very well. Will you please tell His Honor and the jury what 
your autopsy and examination revealed. A. I performed an autopsy at 
one p.m. on the 27th of November, 1956, on the decedent identified to me 
by the name George P. Lefebvre. 

He was a white man with a given age of 34. He weighed 140 pounds. 
He was six feet in height. He was clothed with a gauze shirt, shorts down 
to his knees, and a pink pillowslip was around his neck, which I removed 
and marked with an X for the purpose of identification. 

There was an indentation around his neck three inches in length, 


more pronounced in the front than on the sides and the back. 

This body was very badly decomposed and in a very bad state of 
decomposition. His eyes were evulsed. There were maggots coming 
out of his eyes. His tongue was locked between his teeth. The body was 
completely maggot-infested. They were coming right through the skin 
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of the body. 

Q. You say the tongue was locked between the teeth? A. Yes. 

Q. Allright. A. The tip of the tongue was locked between the 
teeth. On opening the head and examining the brain of this man I found a 
contusion on the right side under the scalp, and removing the cranial 
vault I couldn't tell much about his brain because of the fact his brain was 
liquified and ran out like water, from the advance stage of decomposition. 

The cause of death I gave in this case was cardiac and respiratory 
failure due to asphyxia due to constriction about the neck. | 

Q. I will show you 2(a) and 2(b) for identification, two pieces of 
pink cloth (handing). Can you identify those exhibits? A. Yes, sir. 
This is the pillowslip I found around his neck and here is where I cut it in 
the back. This pillowslip was not tied around his neck. It was twisted 
and garroted about his neck. 

Q. What is a garrote? A. Twisted. Just the same as you would 
twist the two ends, like that (demonstrating). . 

Q. Isee. A. The pilowslip was hardly seen on this man's neck 

due to the stage of decomposition because of the fact the skin had 
become so swollen that it dented down into the neck. 

Q. And the cause of death was what, in your opinion? A.. Was 
asphyxia due to constriction about the neck; cardio-respiratory failure-- 
that's heart and lung failure--due to asphyxia caused by constriction 
about the neck. 

Q. What is asphyxia? A. Asphyxia is deprivation of the blood with 
oxygen that is taken up by respiration and causes an anoxemia or de- 
ficiency of oxygen in the body. 


Q. In your opinion was the fact that this was around his neck 
caused it? A. Yes, sir. Caused it. 
CROSS - EXAMINATION 
BY MR. SKEENS: 


Q. Dr. Murphy, when did you conduct this autopsy? A. At one 


p.m. on the 27th day of November of 1956. 
* * a * 
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Q. Now, you had evidence there that there was a hemorrhage? 
Would you--could you give an opinion as to when that hemorrhage oc- 


curred from your examination? A. The hemorrhage was about the same 
duration as the death and I estimate that would be about ten days, and the 
hemorrhage was caused by a force exerted on the skull from without. 

Q. Did you examine the body on the 27th? A. That's right. 

Q. So it is your opinion you estimate the date of death as 
November 17th. A. Iam roughly estimating that he had been dead ten 

days. I have him dead about ten days in my notes, which were made 
at the autopsy table at the time of my examination. 

Q. Doctor, speaking now from your opinion on the basis of your 
autopsy, can you say how that blow could have gotten there--how the 
hemorrhage got there in the cranium of the deceased? A. No, sir. 
Only, as I said, it was a force exerted from without. Now, whether the 
force was a blow or whether it was a fall, I couldn't tell. 

Q. It could have been caused by his head hitting the floor of an 
apartment, couldn't it? A. Yes, sir. By anything. 

Q. If it went down, say, two feet off of the bed. A. Yes, sir. 

MR. SKEENS: Thank you, sir. 

REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. You wouldn't say the blow was the cause of death, would 
you? A. I didn't say that. I said the cause of death was asphyxia due 
to constriction about the neck. 

* * oa id 

RECROSS - EXAMINATION 
BY MR. SKEENS: 

Q. But you couldn't tell the cause of death because the brain had 
liquified; isn't that right? A. I could tell to this extent: That the con- 
tusions in the right parietal region did not:extend only into the muscles on 
that side and didn't go through. | 

Q. So you couldn't tell what effect it had on the brain because the 
brain was liquified. A. No, sir. But it is my opinion from the 
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condition that I found under the scalp that I am basing my conclusions 
upon. 
* * * 2 * * 
THE COURT: We will take the usual noon recess. I want to again 
admonish you, not just say you are excused with the usual admonition 
because of what you saw happened today. 


Remember every word of the admonition the Court gives you be- 


cause it isn't a formal matter. It is purely a substantive matter in con- 
nection with your duties and mine. Pay very great attention to it. 

You are admonished by the Court not to discuss this case among 
yourselves or with anybody else or to make up your minds concerning 

any of the issues in this case until it has been finally submitted to 
you. You are further admonished if anyone attempts to speak to you 
concerning this case you are to report it immediately to the Court. 

There will probably be in the newspapers accounts of this trial 
and you are admonished by the Court to ignore it. That is your duty. 
That is the order of this Court. If you happen to see a headline do not 
read it. That is your duty as jurors. 

You will now be excused until 1:45, at which time Court will re- 
convene. 

aK * * 

EDWARD JOSEPH ROGERS 
was Called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

* * * * * * 

Q. Mr. Rogers, where are you employed? A. Department of 
Motor Vehicles, D.C. 

Q. And in what capacity are you employed? A. Record clerk. 

Q. Did you, pursuant to a subpoena, bring with you certain records 
kept in the ordinary course of business at the Department of Motor 
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Vehicles and Traffic for the District of Columbia? A. I did. 

* * * * * * 

THE DEPUTY CLERK: Government's Exhibits 8(a), (b), (c), and 
(d), for identification. 

(Thereupon, records of the Department of 
Motor Vehicles were marked Government's 
Exhibits 8(a), (b), (c), and (da), for 
identification. ) 
BY MR. FLANNERY: 

Q. Mr. Rogers, I will hand you what has been marked Government's 
Exhibit 8(a), for identification (handing). Can you identify that? A. Yes. 
It is an office coupon showing that a car was registered for the year of 
1956. | 

Q. Is this a record kept in the ordinary course of business at the 
Department of Motor Vehicles and Traffic for the District of Columbia? 
A. It is. 

* a * * * 

(Thereupon, Government's Exhibit 8(a), for 
identification, was received in evidence. ) 

MR. FLANNERY: May I read this to the jury at this time, Your 
Honor? 

THE COURT: You May. 

MR. FLANNERY: Ladies and gentlemen, Government's Exhibit 8(a) 
for identification, this card, has on it the following writing: Stamped on 
it is AR 8636. Registration year: 1956. And under the heading trade 
name is a notation serial number, Chevrolet Convertible Coupe D.C. 
S0F-177133. Year: 1955. Model 2434. Then appears the number and 
letter: X818913, and the name George Pierre Lefebvre. Then the no- 
tation: 4-16-56. Address: 5117 Connecticut Avenue, Northwest, 8, 
D.C. Then the words: Collector's Coupon, registration fee, inspection 
fee $1.00. 


BY MR. FLANNERY: 
Q. Mr. Witness, what is the significance of the letters and numbers 
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stamped on there, namely: AR 8636? What is that? A. That is the 1956 
tag number. 

Q. Would that be D.C. tag number? A. D.C. tag number. 

Q. What is the significance of this number here: D.C. 55F- 
177133? A. That is the serial number of the automobile. 

Q. And the name appearing on here: George Pierre Lefebvre. 

A. That is the registered owner of the automobile. 

Q. Registered owner of the automobile. I show you 8(b) for identi- 
fication. (Handing.) Whatis that? A. That's an application for title 
to be issued on a vehicle in the District. 

Q. What is 8(c) for identification (handing)? A. That is a Virginia 
title submitted to the District as proof of ownership on the automobile 


being registered. 
Q. What is 8(d) for identification (handing)? A. Non-resident form 
filled out by a person coming from a state that, where the car was previ- 


ously registered before coming into the District. 

Q. Now, referring back to 8(b) for identification, which is entitled 
application for certificate of title for motor vehicle, does that show the 
name of the owner of the automobile referred to? A. It does. 

What is that? A. George Pierre Lefebvre. 
Does it show on there the serial number of the automobile? 
it does. 
- Whatis that? A. DC 55F-177133. 
And the year of the automobile. A. 1955. Convertible Coupe. 
And this certificate of title. Does that refer to the same auto- 
mobile? A. Yes, it does. 

Q. Does that show the owner of the automobile? A. Yes. 

Q. Who? A. George Pierre Lefebvre. 

Q. Finally, 8(d) for identification (handing). Does that indicate 
the same information? A. Same information. 

Q. As the other two. A. Same information as the other two. 

MR. FLANNERY: The Government will offer into evidence at this 
time Government's Exhibit 8(b), 8(c), and 8(d), for identification. 
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THE COURT: They may be marked. 
(Thereupon, Government's Exhibits 8(b), 
8(c) and 8(d), heretofore marked for identi- 
fication, were received in evidence. ) 
MR. FLANNERY: That is all of this witness. 
oe aK * * 
HENRY T. PRICE 
was called as a witness for and on behalf of the government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * a * * 
Q. Where do you live? A. 1845 Calvert Street, Northwest. 
Q. Very well. Now, calling your attention to November of 1956, 
did you know one Jim B. Edmonds? A. Yes, sir. I did. 
Q. Do you see him here today? A. Yes, sir. 


Q. Where? A. Over there (points). 


Q. How is he dressed? A. Gray suit. | 

MR. FLANNERY: May the record indicate, Your Honor, he pointed 
to the defendant? 

THE COURT: It may so indicate. 

BY MR. FLANNERY: 

Q. How long in November of 1956 had you known the defendant Jim 
Edmonds, Jim B. Edmonds? A. I had known him approximately be- 
tween two and three months. 

Q. Where did you meet him? A. I met him in a restaurant in 
Southeast Washington. 

Q. What restaurant? A. Guy's. 

Q. Where is Guy's? A. On Eighth Street, Southeast; about 
the nine hundred block. 

Q. Under what circumstances did you meet him? A_ It's a bar, 
sir. I don't remember exactly the circumstances I met him. 
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Q. Is it fair to say you just struck up an acquaintance with him at 
the bar? <A. Yes, sir. 

Q. Howoldare you? A. Fifty. 

Q. Fifty. A. Yes, sir. 

Q. And after meeting him did you see him on other occasions? 
A. Yes, sir. 

Q. Did you go anywhere with him the first night you met him? 
A. No, sir. 

Q. When did you see him next after that, after you met him? 
A. I wouldn't be positive, sir. Maybe the next week. I can't say for 
sure. 

Q. Did you make arrangements to meet him the second time? 
A. No, sir. 

Q. Did you just happen to run into him again? A. Yes, sir. 

Q. Where did you say you live? A. 1845 Calvert Street, North- 
west. 

Q. All right. Who do you live with there? A. I own the property 
there, sir. 

Q. Do you live alone? A. Well, myself and my son. 

Q. Your son? A. Yes, sir. 

Q. All right. Now, then, calling your attention to November, 1956, 
do you recall that date: November 17, 1956. A. Yes, sir. 

Q. Did you see Jim B. Edmonds on that date? A. Yes, sir, I did. 

Q. What time did you see him? A. Around nine o'clock that evening. 

Q. How did it come about that you met him at nine o'clock that 
evening? A. He called me on the phone around seven that evening. 

Q. Do you recall what day of the week that was? A. Saturday 
night. 

Q. When he called did you recognize his voice? A. Yes, sir. 
I did. 

Q. Did you talk to him on the phone before? A. Yes, sir. I had: 

Q. In substance, as best you can remember, what did he Say to you 
when he called you on that Saturday about seven P.M.? A. He asked me 
was I working that night andIsaidno. He said how about coming over 
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and us going out and doing something. 

Q. Sir. A. He asked me was I working. Itold him no. He 
said well what was I doing. I said, "Nothing particular." He said, 
"How about coming over and let's go out together." 

Q. And as a result of that phone call did you go over and meet 
him? A. I went over about nine o'clock, yes, sir. 

Q. Did you tell us what street Guy's Place was on? A. Eighth. 

Q. Is that near to the Navy Yard? A. Four or five blocks; yes, sir. 

Q. Four or five blocks. Is it just a short distance south of Penn- 
Sylvania Avenue, Southeast? A. Yes, sir. ; 

Q. And just several blocks from the Marine Barracks, A. Next 
block. 

The Marine Barracks in the next block. A. Yes, sir. 
At the time was Jim B. Edmonds a member of the Marine 
A. Yes, sir. 
Was he stationed at the Marine Barracks? A. Yes. 
Just a block from this restaurant where you met. A. Yes. 
When you arrived at Guy's Place at 9 P.M. did you see Jim 
B. Edmonds? A, Yes, sir. He was Sitting in a booth. 

Q. Keep your voice up. Was he seated ina booth? A. Ina 
booth, yes, sir. 

Q. Was he alone or with someone else? A, He was alone. 

Q. What did you do when you arrived there? A. I went over to 
the booth and sat down with him. 


Q. Very well, And did you have a conversation with him? A. Yes. 
Q. What was that conversation? A. He said, "What shall we do 
tonight?" Isaid, "I don't know. It doesn't matter too much to me." 


97 He suggested we go out to a dance at the Fire House at Oxon Hill, 
Maryland. 
Q. Allright. Did you do that? A. Yes, sir. 
Q. Did you have anything to drink at Guy's Place? A. He had 
a bottle of beer in front of him as I come in but I didn't have anything. 
We left immediately. 
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In your opinion, when you left was he drunk or sober? A. Sober. 
Sober. How did you get to Guy's Place? A. Drove my car. 
Drove your car. A. Yes, sir. 
. Very well. Now, when you left Guy's Place about what time 
A. I'll say around 9:30, approximately. 
Did you go to your car? A. Yes, sir. 
And went ‘where ? A. Oxon Hill. 
Oxon Hill, Maryland. A. Right. 
. Who drove the car to Oxon Hill, Maryland? A. Edmonds. 
The defendant Edmonds? A. Yes, sir. 
. By the way, had you had him in your car before? A. Yes, sir. 
Q. How many times had you been out with Edmonds in the several 
months you had known him? A. I would say maybe a dozen times. 
Q. Adozentimes. And had he visited you at your house? A. Yes, 
sir. 
Q. All right. Did you arrive at Oxon Hill? Did you get there? 
A. Yes, sir. 
Q. What time did you get there? A. I guess it must have been 
around ten. 
Q. Ten o'clock. And what did you do when you got to Oxon Hill? 
A. We had--I had a bottle of vodka in the car. We had taken the Vodka 
in and it was a dance you could take your bottle in and order mixed drinks 
or set-ups and have drinks on the table. 
Q. How big a bottle of Vodka? A. A fifth. 
Q. Fifth? A. Yes, sir. | 
Q. When you took the fifth of Vodka with you and met the defendant 
was it full or partly used? A. It had not been opened. 
Q. It had not been opened. Now, what happened at Oxon Hill? What 
did you do over there? A. We sat at the table and Edmonds went and 
bought some mix and brought it back to the table and we poured ourselves 


a drink and it was long tables there. Everybody was sitting as groups. 
We started talking to three young girls next tous. We offered them a 
drink. They had a drink with us and we danced with them. And maybe, 
I'll say we had two different rounds with them. 
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Q. How many drinks did Rdmonds have there; do you remember? 
A. As well as I can remember we had one or two before we started 
talking and dancing. 
Q. On the way over to Oxon Hill from Guy's Place to Oxon Hill, 
Edmonds drove; didn't he? A. Yes, sir. 
Did you and he talk about things in general? A. Yes, sir. 
Do you recall what you talked about? A. Nothing in particular. 
Nothing particular. Just normal conversation. Right? A. Yes, 


Now, how long did you stay at this dance at Oxon Hill? A. I 

guess we was there around forty-five minutes to ap. hour. 

Q. Very well. And, then did you leave? A. Yes, sir. 

Q. That would make it about what time in your estimation? 
A. Around close to eleven. | 

Q. Was there any particular reason why you left? A. He suggested 
we leave there and go to a bar up to Tenth and K Street, Northwest. 

Q. Tenth and K, Northwest? A. Yes, sir. 

Q. What bar is that? A. Ozarks. 

Q. Ozarks. Well, did you do that? A. No, sir. We stopped by 
a Hot Shoppe and had something to eat. 

Q. Where was the Hot Shoppe? A. I don't recall, the street it 


was on -- It was on the other side of Washington next to Oxon Hill, coming 
to Washington from Oxon Hill. 
Q. All right. Then what did you do? Oh, by the way, did he drive 


the car to the Hot Shoppe? A. Yes, sir. 

Q. Where did you go from the Hot Shoppe? A. We sat there and 
had something to eat and talked to the girl a little bit. By that time it was 
getting about, oh, I'll say quarter of twelve maybe. 

So he said, ''Well, it's too late."" The bars close on Saturday night 
at twelve. It would be too late to go to the Ozark. So he said he knew a 
little place out in Virginia, similar to the one we had been, and it was 
open later, and would I go out there, and I said yes. 

Q. Where did you go in Virginia? A. On the road up next to 


Warrenton. 
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Q. Where? A, Warrenton. Not toWarrenton. On the road toward 


Warrenton. 
Q. How did you leave the District of Columbia to get to Virginia; 


over the Fourteenth Street Bridge? A. Memorial Bridge. 

Q. In your estimation, how far into Virginia did you go? A. Oh, 
I'll say between thirty and forty miles, I guess. 

Q. Between thirty and forty miles? A. Yes. 

Q. What road did you follow; fifty? A. I think that is fifty, sir. 
But I wouldn't be positive. 

Q. Who was driving the car? A. Edmonds. 

Q. What happened after you drove into Virginia? A. He told me 
the place was open until one where he was going to so he kept driving and 
driving and driving and got almost to One, and I said, "You must not know 
where you are going."" He said, "It is up the road a little farther yet." 
I said, "No use going farther because the time we get there it will be 
closed anyway." So then he said, "I didn't say one; I said two." I says, 
in my Own mind I knew he had said one, and he drove on a little farther, 
so I asked him to stop at the next road, that I had to get out of the car. 


We both got out and as we did I told him I didn't want to go any farther and 
I wanted to go back to Washington. 

When I did he suggested, he said, "We are out this far. How about 
us driving to West Virginia; Charleston, West Virginia, "' where we had 
gone a couple of weeks back prior to that. 


I told him no, that I couldn't go; that I wasn't in my owncar. Iwas 

driving a company car that night and I shouldn't have had it that far 
out of town to begin with. 

Q. You said "company cart? A. Yes. 

Q. What company is that? A. I am supervisor of Little Tavern 
Shops. I keep the company car at all times. 

Q. What happened at that point? A. He asked me would I come 
back to Washington and get my own car and go. I told him I didn't know; 
I would think about it on the way back. 

Q. Then, what happened? A. All the time we were driving out 
there we had been nipping at the bottle as we drove. He was taking more 
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than I was as far as that was concerned. We come on back in town. 

Q. Who drove? A. Edmonds was driving, sir. 

Q. You say you were both nipping at the bottle and he might have 
taken a little bit more than you. In your opinion, was he drunk when he 
was driving the car back? A. No, sir. 

Q. Did you then come back to the District of Columbia? A. Yes, 


Q. Where did you go? A. I went to my house. 

Q. Which was where at that time? A. 1845 Calvert. 

Q. Northwest? A. Yes. 

Q. In the District of Columbia. A., Yes. Put the car in the garage 
and I went into the house. He was driving. He handed me the keys; 
parked the car in the garage and handed me the car keys. 

Q. What time was that? A. Oh, I couldn't say for sure. I would 
say somewhere around two o'clock. 

Q. Very well.. What did you do when you arrived at 1845 Calvert 
Street, Northwest? A. Edmonds asked me did I have something to eat 
in the ice box. I had a ham steak in there and I cut it in half and was 
going to fry it and make him a sandwich. He asked me did I have any 


eggs. I said yes and I cooked eggs for two and we sat down and had ham 


and eggs. 

Q. Did you live alone at that time? A. I was living alone that night; 
yes, sir. 

Q. What happened from that point on? A. He asked me again would 
I go to West Virginia and I told him no, I wasn't going. Between us, to 
begin with, we didn't have enough money to buy gas even. He said he could 

get some money when he got there and I said, "Well, I don't want to 
take that chance." It was raining, not really raining, but foggy and very 
misty and all, and I didn't want to drive in that condition over the road. 

So, then he kept insisting and insisting and asking me would I go, 
would I go, and I told him no; so finally I suggested he go out to Bolling 
Air Base and get a hop there. 

THE REPORTER: Get a what, sir? 
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THE WITNESS: A hop; a ride. So he decided to do that. He asked 
me would I drive him over there and I told him no, I didn't want to. The 
car was in the garage, and I didn't want to go out anymore that night. 
I gave him, I don't know how much it was, two or three dollars, "I would 
rather have you get a cab." 
Q. You say you gave him a couple of dollars? A. Yes. I would 


Say around three dollars. 

Q. Then what happened? A. Then he left. 

Q. What time did he leave? A. I can't say to be sure. I would 
Say anywhere from around two-thirty to three o'clock. 

Q. That would be the early morning hours. A. Yes, sir. 

Q. November 18, 1956. A. Yes, sir. 

Q. Did you see him any more that morning? A. No, sir. 

Q. When he left, in your opinion, was he drunk or sober? A. He 
walked all right. I guess he was high, but he walked from the house all 
right. 

Q. What makes you think he was high? A. Well, the way he acted 
and kept insisting I go to West Virginia and all and wouldn't take no for an 
answer. 

Q. Didhe-- A. He seemed to be in kind of a moody disposition 
and very quiet. He didn't talk very much unless I talked to him in the 
conversation. 

Q. He drove the car back all right from Virginia, though? A. 
Yes, sir. 

Q. Did he have anything to drink while he was at your apartment 
after you got back? A. No, sir. 

MR. FLANNERY: Your witness. 

CROSS EXAMINATION 
BY MR. SKEENS: 

Q. Mr. Price, on the evening of November 17, 1956, the night you 
have been testifying primarily about now, were you surprised to get a call 
from Jim Edmonds or did you expect to see him that night? A. Well, I 

thought he was restricted. I didn't think he would be out for the 
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weekend. But when he called me he told me he did have a pass. 
Q. By restricted what do you mean? A. Restricted to:the 
Barracks; couldn't leave the Post. | 
What barracks are these, sir? A. Eighth and Eye, Southeast. 
To what are those Barracks attached? A. The Marine Bar- 


Was the defendant in the Marines at that time? A. Yes, sir. 

Do you know how long he had been in? A. No, I didn't know. 
I know he had did one hitch and enlisted for another two years, I think it 
was. 


Q. How old was he about at this time; do you remember? A. I 


didn't know how old he was, sir. 

Q. What would you say his general disposition was throughout that 
entire evening; his attitude? A. Well, when I first met him and after we 
got to the dance for awhile we were having a very nice time. All of a 
sudden he said, "Let's go."" Then, after that we left the place and he 
didn't talk much the rest of the evening unless I would talk to him. The 
most he talked at all was when the girl was waiting on us at the Hot 
Shoppe. 

Q. What would you describe his disposition as being after you had 

the good time--the change? A. He just seemed to be in deep 
thought. 

Q. Well, was he observing your conversation and talking to you? 
A. He would answer my questions. But he wouldn't carry on much con- 
versation. 

Q. What would you characterize his general disposition at that time ? 
Was he happy, sad, moody, glad? A. Well, he seemed to be in deep 
thought. Moody, like. 

Q. Did you ever observe him like that before? A. Yes, sir. I 
had seen him like that before. 

Q. Did he ever discuss with you what would make him that way? 
A. He did on one occasion. 

Q. What was that? A. When he started drinking he would think 





62 : 
about his mother and father and he discussed that with me and he showed 


me a Clipping from an old paper and it carried quite a few details, one 


time. 

Q. He showed youaclipping? A. Yes. 

Q. What was that about? A. Where his father shot his mother and 
he had to testify in court as a little boy against his father. It was quite 
an old clipping; brown paper. 

109 Q. What did he say to you about that? A. I can't exactly recall. 
He was just-- 

Q. Did he evercry? A. Oh, yes. 

Q. Did you ever see a man his size cry, other than him? A. Very 
seldom, I'll say. 

Q. When he cried, how would he cry; just tears, or sob and choke, 
or what? A. The first time we went to West Virginia is when he was high 
and was crying and telling me his brother was up there. He was in the 
Navy and he hadn't seen him in six years. 

I didn't much want to go that time. He took his watch off and gave 
it tome. He gave me his liberty card and everything. That's when he 
described his father killing his mother and the children were separated 
and he hadn't seen his brother in six years, and would I go. 

Q. Did he tell you how old Jim Edmonds was when his father killed 
his mother? A. I think the paper said eight years old. 

Q. And did he break down and cry this evening? 

THE COURT: What evening? 

MR. SKEENS: Saturday, the 17th of November, 1956. 

THE WITNESS: No, sir. Not that evening. 

BY MR. SKEENS: 

Q. Is that what he was talking about; his moodiness that night? 
A. Yes. 

Q. Wasn't that the reason he wanted to go south? A. He didn't tell 
me why he wanted to go that night, but that was the same place that we 
had gone. 

Q. He had driven your car on many occasions; isn't that true? 
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A. Yes, sir. I have loaned him my car and he has brought it back to me 
the very minut@he told me he would, I'll say on six or eight occasions. 

Q. And you loaned him your car even though you weren't with him? 
Is that right? A. Yes, sir. 

Q. Did he give you any indication why he was restricted to the 
Barracks that night? A. At the Marine Birthday Ball, sir, he -- well, 
I knew about it. In fact, Isawit. He was walking down the street with 
this girl or something and she was talking a little foul language and a 
scout car pulled up and taken her in. And he asked the officer to let him 
talk to her before he took her away, and he put his hand on the officer's 
shoulder and I guess the officer thought he was going to do something else, 
and the officer split his head open with his night stick. 

Q. Is there any other discussion as to why he was restricted to 
Barracks that night? A. No. He had been restricted that whole week. 

Q. Did he tell you where he was going when he left you that morning, 
the 17th of November? A. As far as I knew he was going to Bolling Air 
Base. I walked to the front door with him and he walked on down the street 


toward Eighteenth and Columbia Road. That's the last I saw him. 
Q. Did you, at thattime, know a girl named Emilia Parrish? 
A. Oh, yes. 
Q. Did he ever mention to you during that evening if he was going 


to see her up in Georgetown? A. He would go there quite often. I have 
been there with him. 

Q. Do you know whether he stayed there over night? A. Yes sir. 
I know he has. 

MR. SKEENS: That is all. 

REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Did he want to borrow your car that night? A. No, sir. 

Q. He wanted you to drive him somewhere; is that it? A. Yes, 
sir. To West Virginia. 

Q. West Virginia. A. I have never loaned my car to go on no 

trip like that. Only for a few hours. 
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Q. Yes. Relative to his being restricted, which counsel mentioned, | 
when had he been restricted to the Marine Barracks? A. That week, 
sir. 

Q. And by restricted you mean he was being punished? A. Wasn't - 
supposed to leave the Post. 

Q. Wasn't supposed to leave the Post. A. Yes, sir. 

Q. Was that for putting his hand on a policeman? A. The officer 
was putting this girl into the patrol wagon. 

Q. Were youthere? A. Isawit. I was standing on the street. 

Q. You saw it. A. Yes, sir. 

Q. The officer was putting a woman who was profane in a patrol? 
A. Yes, sir. 

Q. And he put his hand on the officer? A. He was saying, "Let 
me talk to her before you take her away," and I guess the officer--I don't 
know why--just swirled and hit him in the head. 

Q. Was he charged with assaulting the officer? A. I think so. 

Q. And that is why he was restricted? A. Yes, sir. 

Q. Was he A.W.O. L. the night he met you? A. I don't know. 

Q. You don't know that. A. He told me he had leave for the 


weekend. He told me that on the phone. I said, "How are you going to get 
out?" He said, "I am out for the weekend." 


Q. You said you saw him cry one night when he was high. A. Yes, 


Q@. He had been drinking. A. Yes, sir. 
Q. You have seen people under the influence of liquor cry before; 
haven't you? A. Yes, sir. 
Q. He wasn't doing any crying that night of the 17th of November 
or early morning hours of the 18th; was he? A. No. 
ae 5 * oe * 
MR. SKEENS: May we approach the bench? 
THE COURT: Yes. 
(Thereupon, counsel. approached the bench and con- 
ferred with the Court as follows:) 
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MR. SKEENS: Let me see Exhibit 7. 

(The requested document was handed to counsel. ) 

MR. SKEENS: Your Honor, I don't think there was too much damage 
done here. I did inadvertently open the door about the fact that this officer 
being involved with this profane woman but I didn't pursue it and I dropped 
it. Mr. Fidnnery went further and established that the defendant was 
charged with assault on a police officer. | 

I would now like to withdraw my objection to the back side of 
Exhibit 7. 

THE COURT: You withdraw your objection? 

MR. SKEENS: To the reverse side of the Exhibit. 

THE COURT: Your objection is shown in the record to be with- 
drawn. 

MR. SKEENS: Because on the reverse side it shows there is no 
disposition on it. 

* * * 2k 

EDWARD JOSEPH DION, JR. 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: | 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

* * x * * bd 

Q. Where are you employed? A. Metropolitan Police Depart- 
ment, Identification Bureau. 

Q. In what capacity, Mr. Dion? A. Fingerprint Technician 
and Photographer. 

# K * te oe * 

Q. Now, Mr. Witness, I will show you Government's Exhibit 7, 
for identification, that fingerprint card (handing). It bears the name of 
Jim Buck Edmonds, the date, 12-3-56, and the signature of the official 
taking the print, as L. E. Wordell. Have you ever seen that before? 
A. Yes, sir. I have. 

Q. Very well. Now, in connection with your duties have you had 


occasion to compare any fingerprints appearing on that card, 7 for identi- 
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fication, with any other prints? A. Yes, sir. I have compared 
number eight finger; the left middle finger. 

Q. Passing from that for a moment, I will ask you this: Going back 
to November of 1956, did you have occasion at any time during that month 
to go to 3122 M Street, Northwest, Apartment 1? A. Yes, sir. I did. 

120 Q. What day did you go there? A. The 27th of November, 1956. 

Q. Very well. And when you went there will you tell His Honor and 
the jury what you observed. A. We went into the apartment--I went into 
the apartment and I was told-- 

Q. As a result of being told something did you do something? A. Yes, 
sir. I did. I processed the complete apartment in the hopes of finding latent 


fingerprints. 
Q. For the edification of the jury tell them what processing finger- 

prints means and what you did; what procedure you followed. 
* x * ac 


* 
121 Q. Allright. Now, did you follow that procedure and process when 


you got there to 3122 M Street, Northwest, Apartment 1; is that right? 
A. Yes, sir. I did. 

Q. And what:objects did you process? Every object in the apartment, 
just about? A. I processed cups, saucers, sugar bowl, spoons, glasses, 
coffee table, and miscellaneous dishes and silverware on a sink, and kitchen 
table, the ice box, almost everything within that apartment, the door jams of 
the doors, the closet doors, anything that may have left latent prints. 

Q. Did you find any latent prints which you subsequently used in this 
case? A. Yes, sir. I did. 

122 Q. Where did you find the latent prints? A. I found prints on the 
cups, Saucers, and a glass. 

Q. After you found prints on cups, saucers, and a glass, what did you 
do? A. I lifted the prints, that is, through processing the print on the 
object; after processing the print I lifted the print and placed it on the paper; 
and filed that jacket in our latent prints file which is a file which consists 
of latent prints from different addresses which we would have an interest in. 

Q. Then did there come a time when you had occasion to compare 
any print you lifted that day with any fingerprint on Number 7, for identifi- 
cation? A. Yes, sir. 

Q. Allright. What prints or print did you compare with Number 7, 
for identification? A. I compared the latent print from a saucer against 
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the fingers on that card and identified a print. 

Q. Allright. Did you form an opinion? A. Yes, sir. I did, 

Q. What was your opinion? A. I identified the latent print from 
the saucer against the number eight finger which is the left middle finger 
on that fingerprint card there. 

Q. You say you identified it. What do you mean by that? 

123. A. Identified it through characteristics of the fingerprints. 

Q. Didyou reachan opinion concerning the two prints? A. Yes, I did. 

Q. What was that opinion? A. The prints on that card of Jim Buck 
Edmonds is identical with the latent print from the saucer in that apartment. 

Q. Didyou make blowups of that print that you lifted? A. Yes,sir. I did. 

Q. Do you have that material there? A. Yes, sir. 

Q. Do you have the piece of tape on which you made your original 
lifting? A. Yes, Ido. (Hands.) 

Q. That black fingerprint is one you lifted from a-- A. Saucer. 

Q. Saucer in apartment number 1, 3122 M Street, Northwest. 
A. Yes, sir. 

MR, es a this. 


* * x 


(Thereupon, fingerprint taken from de- 
cedent's apartment was marked Govern- 
ment's Exhibit 9, for identification. ) 


124 BY MR. FLANNERY: 
Q. Now, how did you get this print transplanted on this card, Number 
9? Tell the jury. A. The fingerprint I have here was made on the saucer 


on contact with the finger. 
I lifted this print with the use of ground charcoal which is a black 


powder. Then, applying the powder to the area, the powder would adhere to 
the oil left by the contact with the finger and in brushing the surplus powder 
from between the ridges it will give you the exact cppy of the original print 
on the finger. 

Taking tape, which is scotch tape, it is a very clear tape--a fine 
textured tape made for fingerprint work, you place the tape against this 
powder, the powder will stick to the tape, with no movement, and placed 
upon this unexposed photographic paper. 

Q. And that is the black print in the upper right hand corner on 
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Exhibit 9. A. Yes, sir. 

Q. Having done that, what was your next step? A. The finger- 
prints as you lift them, latent prints, are placed on these cards and brought 
back into the office with a view of comparing these particular prints against 
suspects. 

Q. Did you then compare this particular print on nine with prints 

on Number 7? A. Yes, sir. 

Q. Was your first examination a microscopic one? A. Yes, sir, 
with the use of fingerprint magnifiers which are about four power, we 
made the identification between the latent print and the number eight 
finger on this card, number seven. 

Q. Then, I take it you made photographs, blowups, did you? A. 
Yes, sir. I made a copy of the latent print, which is this dark inked print, 
made a negative on it, made a copy of Number 8, which is the ink print, 
and made enlargements of that also. 

Q. Do you have those here? A. Yes, sir. (Hands.) 

Q. And you have made a number of copies for the benefit of the 
Judge and the jury; right? A. Yes, sir. 

Q. How many copies do you have? A. About fifteen. 

Q. About fifteen. 

MR. FLANNERY: May I pass some of these to the jury, Your 
Honor? Would Your Honor like to have one during the testimony ? 

(Copies of the above document were handed to the Court and 
the jury. ) 

MR. FLANNERY: Let's mark one of these. 

oe * * * * K 


(Thereupon, enlarged photograph of finger- 


print from Exhibit 7, and also latent print 
from saucer, was marked Government's 
Exhibit 10, for identification. ) 
BY MR. FLANNERY: 
Q. Now, Officer Dion, showing you Number 10, for identification, 
which is the large photograph of two prints, and calling to your attention 
that the Judge has one and the jurors have copies of these for their help, 
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will you explain now, so that we all understand, just what this photograph 
is; namely, what is A and what is B on that enlarged photograph? A. The 
photograph on the left, as you look at it, is a photograph of the inked 
finger from Exhibit No. 7. | 

Q. That's the one you lifted. A. No, sir. That is the inked 
print. That is the known subject. 

Q. Very well. A. The photograph under B is the latent print 
lifted from the saucer. 

In explaining these fingerprints and these characteristics, and the 
characteristics is the basis for your identification, one characteristic 
in the one print will show up in the other print of the suspect print 


exactly in the same manner. 
* * * * * * 


Q. Isee. Now, then, after your examination of the known print of 
me Jim Buck Edmonds, and the print lifted from the saucer in the apart- 
ment at 3122 M Street, Northwest, Apartment No. 1, after your comparison 


of the two, is it your opinion that both prints came from one and the same 
finger, namely, the finger of Jim Buck Edmonds? A. Yes, sir. That's 
true. 
* * 
WILLIAM EARL KENNEDY 
was called as a witness for and on behalf of the Government, and, after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
x * * a 
Q. Where do you live? A. Albany, Georgia. 
Q. Are you a police officer in Albany, Georgia? A. Yes, sir. 
I am. 
Q. Are you a state policeman or one of the county police? A. I 
am county police. 
Q. What county is that? A. Dougherty County. 





70 
Q. Dougherty? A. Dougherty. D-o-u-g-h-e-r-t-y. 
Q. Were you so employed on November 26, 1956? A. Yes, I was. 
Q. Calling your attention to that day, November 26, 1956, what 
shift did you work; do you remember? A. I worked the four to twelve 
shift. 
Q. And what type work were you doing that particular day? A. Pa- 
trolling highways; working traffic. 
Q. Did there come a time when you had occasion to respond to a 
certain place? A. Yes, there did. 
Q. Did you get a call to go there? A. Yes. 
Q. Was it for an accident of some type? A. Accident. 
What time was that? A. We received the call at 7:10 P.M. 
Very well. Was there another officer with you in your car? 


there was. 
- Whowas he? A. Mr. E. W. Pierce. 
- When you received the call about 7:10 P.M. that date, No- 
vember 26, 1956, where did you go? A. Well, north on U.S. 19, north 


of Albany on 19. 

Q. North of Albany in the state of Georgia. A. Yes, sir. 

Q. When you got to a certain place on that highway, Number 19 
north of Albany, what, if anything did you see? A. The 1955 Chevrolet 
Convertible, bottom-side up in a ditch. 

Q. Bottom-side up in a ditch. A. Yes, sir. 

Q. Very well. What did you notice about the automobile as to color 
and so forth? A. It was red and white, with a white top. 

Very well. Did you notice the license tag? A. Yes, sir. 
What was the license tag? A. (Pause.) 

Do you have to refer to a memorandum to refresh your .... 
I do. 

MR. FLANNERY: May the witness do that, Your Honor? 

THE COURT: He may. 

THE WITNESS: AR-8636. 
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BY MR. FLANNERY: 

Q. From what jurisdiction? A. District of Columbia. 

Q. Allright. What year? A. ‘56. 

Q. Now, then, what did you do after you discovered the car in that 
condition? Did you examine the car and find anything else? A. Well, 
first we got the location of the accident and the amount of skidmarks, if 
any, and any tag numbers off the car, and the amount of damages. 

Q. All right. A. And there we talked to driver and passengers 
who were in the car, if there were any around at that time. 

Q. That would be the usual procedure. In this case did there come 
a time when you talked to someone? A. Not atthe scene. There was 

| later. 

Q. Asa result of information obtained on the scene did you go some- 
where? A. Went to the hospital. 

Q. Which hospital is that? A. Feebey Putney Hospital. 

Q. Where is that? A. Albany, Georgia. 

Q. When you got to that hospital approximately what time was it? 
How long after you received the original call? A. Thirty or forty 
minutes later. 

Q. All right. When you arrived at the hospital did you see any- 
one? A. Jim B. Edmonds. 

Q. Do you see Jim B. Edmonds here today? A. Yes, sir. 

Q. Would you point him out? A. He is the defendant (pointing). 

Q. The defendant seated at the counsel table. A. Yes, sir. 

MR. FLANNERY: May the record so indicate, Your Honor? 

THE COURT: It may so indicate. 

BY MR. FLANNERY: 
Q. Where was the defendant Edmonds when you saw him at that 


hospital? A. He was on the emergency table in the emergency room. 
Q. Very well. Did you talk to him about the car? A. Yes. I 
first asked him if he was the driver of the car. He said he was. I asked 
for his driver's license. He had a driver's license, but they were out of 
147 date. 
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Q. Registered in whose name was the driver's license? A. The 
driver's license was in his name. 

Q. Jim B. Edmonds. A. Jim B. Edmonds. 

Q. All right. That what happened after that? A. Then I asked him 
if he owned the car. He said he did not. I asked him who the car belonged 
to and he said this Lefebvre, and he couldn't pronounce the name. Then, 
he said, "Wait a minute. I have the tag receipt or registration."' He pulled 
his billfold out and goes through it and finds the registration for the car 
and shows it to me and I checked it and I got the name that I have here off 
of it of George Lefebvre. 

Q. How do you spell that? A. Lefebvre. L-e-f-e-b-v-r-e-. 

Q. What is the middle name? A. Pierre. P-i-e-r-r-e. 

Q. And he had that in his possession and he showed that to you. 

A. Yes. 

Q. Did you ask him who George Pierre Lefebvre was? A. He 
said he was a friend of his. 

Q. Afriend ofhis. A. Afriendofhis. And that he had bor- 

rowed the car and was home on leave. | 

Q. Anything else occur between you and him; any other conversa- 
tion? A. Iasked him then what happened; what caused the accident. 

He said he did it on purpose. 

Q. All right. A. I asked him again to repeat that. I never had 
anybody to tell me that they wrecked an automobile on purpose. 

Q. Uh-huh. A. So he did so. He said, "Well, I did it on purpose." 
I said, "Well, why?" He said, "I tried to kill myself." 

I said, "Well, I don't know the reason, but whatever it is, it's 
not worth it." 

Q. What did he say? A. He said, "Well, I don't know what you are 
going to do to me, but when you get through I am going to do it anyway." 

Q. Did he ever tell you what the reason was? A. No, sir. He 
never did. 

Q. Now, did he answer your questions you asked him clearly and 
coherently? A. Freely, yes, sir. 
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Q. Freely? A. Yes, sir. 

MR. FLANNERY: Before I ask the next question maybe we better 

approach the bench. 

THE COURT: Very well. 

(Thereupon, the witness left the stand and counsel approached 
the bench and conferred with the Court as follows:) 

MR. FLANNERY: I propose to ask him if he thought he was of un- 
sound mind. In this jurisdiction a lay witness can testify to that and I 
know it is one of your defenses. 

THE COURT: I know itis. Lay witnesses as well as anybody else. 

MR. SKEENS: I don't think he can. He never saw the man before in 
his life. 

THE COURT: It is really opinion at that time. 

MR. SKEENS: I object. 

MR. FLANNERY: For what it is worth. 

MR. SKEENS: I object to any opinion by this man unless it is shown - 
he knew him before the occasion he talked to him. 

THE COURT: I overrule your objection. 

(Counsel returned to the trial table, witness resumed the 


stand, and the following occurred:) 
BY MR. FLANNERY: 
Q. Did you think this man was of unsound mind when you talked 
to him down there on November 26th? A. He didn't appear to be. 
150 Q. Have you ever had experience seeing people of unsound mind? 


A. Yes, sir. 

Q. In connection with your duties? A. Yes, sir. 

Q. In what way have you had that experience? A. Well, we trans- 
port all insane people from our county to the State Mental Hospital in the 
State of Georgia. 

Q@. Then you have seen a lot of people who are mentally ill. 

A. Ihave. On several occasions, taking people up there. 

Q. And he didn't impress you that way. A. No, sir. 
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MR. FLANNERY: Your witness. 
THE COURT: Cross-examine. 
CROSS-EXAMINATION 
BY MR. SKEENS: 

Q. Officer, you don't know how he behaved before the time you 
saw him because you never saw him before. Isn't that right? A., No, I 
don't. 

Q. You have no basis to judge what his condition was other than the 
time you talkedto him. A. Just the time I talked with him. 

Q. You have never had any psychiatric study at any time, have 

you? A. No. 

Q. All you know is what another average person might know from 
seeing people. A. Yes. 

Q. Officer Kennedy, didn't Edmonds tell you--strike that. 

Didn't he hit an embankment out there on the highway with that 
car? <A. Yes, he did. 

Q. And it was about ten feet high? A. Kind of a sloping embank- 
ment. 

Q. Didn't he tell you he went passed it and then turned around and 


came back and went into it? A. I don't remember him telling me he 


passed it. 

Q. Do you remember him telling you he passed it and then tumed 
around and ran into the bank? Or the embankment? A. No. 

Q. Did he tell you he was golng between eighty and eighty-five miles 
an hour? A. Yes, he did. 

Q. Did he give you any indication that if you released him he was going 
to go out and kill himself; is that what he told you? A. Yes, he did. He 
said whatever we did to him, when we got through he was going to do it 
anyway. 

Q. How did he look when he said that? A. Well, he just-- 

Q. Was he serious or was he laughing? A. He had about a half 
smile on his face. 

Q. How about his hands? Was he clenching his hands? A. No. 
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He didn't seem to be nervous. He seemed to be very relaxed. He seemed 
to be in a little pain. It was a back injury, I think, best I can remember-- 


it was a shoulder or back, one of the two. 

He had some pain and it was thought possibly he had a broken back 
or maybe a broken shoulder, and he seemed to be in pain from that. 

Q. And you saw him the same day that the automobile hit the em - 
bankment, November 26th? A. Yes. 

Q. The same night in the hospital. A. Yes. 

Q. He didn't tell you that he stole the car; didhe? A. No. 

MR. SKEENS: That is all Ihave. Nothing further. 

THE COURT: Officer, was that bank on a curve in the road? 

THE WITNESS: No, sir. It was on a straight-away. 

THE COURT: Very well. Did he go up over the embankment? 

THE WITNESS: No, sir. 

THE COURT: Is there a ditch between the road and the embank- 
ment? 

THE WITNESS: It is kind of flat. 

THE COURT: It looked as though he went up the embankment and 
then turned over? 

THE WITNESS: No, sir. He hit the embankment and turned 
around, and then over--one complete turn and a half. 

*x * ue * * aK 

THE COURT: We will have to recess now due to the availability 
of witnesses. 

I don't suppose it is necessary for me to repeat word for word the 
admonition I gave you. Please remember every word of it and be ruled 
by it. 

You will be excused until tomorrow morning at ten o'clock, until 

which time the Marshal will now adjourn court. 


2k * * * 





Washington, D. C. 
November 24, 1958 


* * * * 
LT. COL. JAMES D. SWINSON 
was called to the stand by the Government and having been first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * 


BY MR. FLANNERY: 
4 ae * * * 

Q. You are a Lieutenant Colonel in the Marine Corps of the United 
States, are you not, sir? A. Iam, sir. 

Q. What is your job in the Marine Corps? A. Iam the officer in 
charge of officer and enlisted personnel records at headquarters, Marine 
Corps. 

Q. Very well. Did you pursuant to a request from me, Colonel 
Swinson, bring with you certain records in regard to a former marine 
named Jim B. Edmonds? A. I did, sir. 

Q. And you have those records before you, do you not, sir? 

A. Ido, sir. 

THE COURT: Are you stationed at Quantico, Colonel ? 

162 THE WITNESS: I am at headquarters, Marine Corps, sir. 
BY MR. FLANNERY: 

Q. Is that over there at the -- A. Arlington Annex, by the 
Pentagon. 

Q. Now then, with respect to Jim B. Edmonds, is he described 
in those records by serial number, and so forth? A. He is, sir. 

Q. And what is that? A. His serial number was 149-26-81. 

Q. Very well. And do your records reveal that on November 30, 
1956 that he was a member of the Marine Corps? A. They do, sir. 

Q. Very well. Now then, with regard to that date, November 30, 


1956, can you tell His Honor whether or not those records reveal that 
he was on that date in the custody of the Marine Corps? A. On that date, 
that is, November 30th, the record indicates that he was in the custody 
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of the Marine Corps at Albany, Georgia. 
Q. And was he in the brig, being AWOL, or absent without leave, 
do you know? A. He was in an AWOL status. 
Q. Very Well. Now then, do those records reveal that on a date 
163 subsequent to November 30, 1956, that he was turned over to the 
custody of the civil authorities? A. The record indicates that he was 
turned over to civil authorities at 8:15 on the first of December. 
Q. 1956? A. Yes, sir. 
Q. Very well. All right. 
MR. FLANNERY: Yourwitness, Mr. Skeens. 
CROSS EXAMINATION 
BY MR. SKEENS: | 
Q. Officer, what is your fullname? A. James D. Swinson, 


S-w-i-n-S-o-n. 


Q. S-w-i-n-s-o-n? A. That is correct, sir. 


Q. And you are Lieutenant Colonel? A. That is correct, sir. 

Q. And where are you presently assigned, sir? A. Iam at 
headquarters, Marine Corps, which is in the Arlington Annex. 

Q. And you don't know the defendant personally; you are just 
testifying to what appeared in your records concerning this particular 
marine; is that correct? A. That is correct, sir. 

Q. Now, sir, is there anything in the records to reflect on 

164 November 30, 1956, what charge was made against the marine, 
Edmonds, for custody in Albany on that date. A. May I consult the 
records ? 

THE COURT: You may. 

THE WITNESS: The record indicates that he was in an absent 
status from his regular duty station, which was Marine Barracks, 8th 
and I Streets, in Washington, and was in custody of Marine authorities 
at Albany. 

BY MR. SKEENS: 

Q. So that the reason for the custody was that he was absent with- 

out official leave from his appointed station in Washington, where he 
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was stationed; is that correct? A. Yes, as far as the record indicates, 
sir. 

Q. Now, is there any indication as to when that custody com- 
menced? A. The record indicates from AWOL at 21:45, which is 9:45 
in the evening, on the 26th of November, 1956. 

Q. And is that when the Marine Corps, according to the records, 
received custody of Edmonds? A. That is correct. He was from AWOL 
at that time. 

Q. And does the record show from whom or from where, what 
source, Edmonds was put into the custody in the Marine Corps? 

THE COURT: You mean, where did they get him ? 

165 MR, SKEENS: Yes. 
THE COURT: Ali right, answer it that way. 
THE WITNESS: He was from absence without leave. 
BY MR. SKEENS: 

Q. I mean, did he walk into the barracks down there, or was he 

delivered by someone? A, It. indicates that he was in an automobile 


accident, anéfrom there the Marines picked him up. 


Q. Is there any reference to him being turned over to the Marine 
Corps by Georgia State Police? A. There is an entry in the record that 
shows that he was in this auto accident, that he was in the hands of the 
civil authorities, and was released to the military; by whom, it does not 


say. 
Q. Does it say who the civil authorities were? A. It does not, 


sir. 

Q. And he was turned over by the civil authorities to the Marine 
Corps in Albany, Georgia? A. That is correct, sir. 

Q. On 9:45 p.m., November 26, 1956? A. Yes, sir. 

MR. SKEENS: All right. That is all, sir. Thank you. 

THE COURT: Any further questions? 

(None indicated. ) 

THE COURT: Thank you, Colonel. 

MR. SKEENS: Your Honor, before the jury is called back, there 
have been other articles appearing in the newspaper over the weekend, 
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and I would like the Court to ask the jury, when they are called in, 
whether or not any of them have acquainted themselves with any of those 
newspaper articles. Either Friday or Saturday of last week there were 
reports, articles, in the paper, Friday afternoon and on both editions 
Saturday. 

THE COURT: When they come in I can ask them. 

(Jury returned to the courtroom. ) 

THE COURT: Ladies and gentlemen of the jury, it has been brought 
to the Court's attention that there have been certain newspaper articles 
concerning this trial. I want to ask each and every one of you whether or 
not you saw them or read them. If you have, raise your hand. 

JUROR NO. 1: I have seen it, but I didn't read it. 

THE COURT: All right. Have a seat. 

MR. SKEENS: I would like the record to show that is Juror No. 1. 

THE COURT: You followed the admonition of the Court when you 
saw it, and didn't read it? 

JUROR NO. 1: Yes, sir. 

167 Thereupon 
CECIL M. FRANKLIN 
was called to the stand by the Government, and having been first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
ak * * * * 

Q. Are you a special agent for the Federal Bureau of Investiga- 
tion? A. Yes, sir, Iam. 

* * * * 

Q. Very well. Now, Agent Franklin, where are you stationed 
now with the F.B.L ? A. Jacksonville, Florida. 

Q. And calling your attention to November of 1956, where were 
you stationed with the F.B.I.? A. In Albany, Georgia. 

Q. All right. Now, calling your attention, specifically, to Novem- 

168 ber 30, 1956, did there come a time on that day when you saw 
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Sergeant Donahue from the homicide squad? A. On November 30th, 
yes, sir. 

Q. Had you seen him the day before too? A. Yes, sir, I saw him 
on the 29th. 

Q. Met him on the 29th? A. Yes, sir. 

Q. At what time? A. About 6:30 - 6:45, in the evening. 

Q. All right. Made arrangements to meet him the next day, 
November 30th, 1956? A. Yes, sir. 

Q. Very well. Now, what time did you see Sergeant Donahue on 
November 30, 1956? A. I met him about 8:00 or 8:30 in the morning. 

Q. Very well. And then did you and Sergeant Donahue go some- 
where? A. Yes, sir, we did. 

Q. Where did you go? A. Went to the United States Marine Corps 
Supply Center in Albany, Georgia. 

Q. Very well. Now, when you arrived there, who did you see? 
A. We went to the so-called brig there and talked to Mr. Edmonds. 

169 Q. Very well. And by Mr. Edmonds, for the record, who do you 

mean? A. The gentleman there with Mr. Skeens at counsel table. 

MR. FLANNERY: May the record indicate, Your Honor, that this 
witness has indicated the defendant in this case. 

THE COURT: It may. 

MR. FLANNERY: Very well. 

BY MR. FLANNERY: 

Q. Now, you say he was in the brig? A. Yes, sir. 

Q. In Albany, Georgia. Very well. Now then -- 

THE COURT: I wonder if the jury understands what the word 
"brig" means in military parlance? 

BY MR. FLANNERY: 

Q. What does "brig" mean? A. That is a place where military 
prisoners are held. 

Q. In the Navy or Marine Corps it is called the brig, and, I 
believe, in the Army, they call it the guard house. A. Yes, sir. Same 
thing. 
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Q. Now then, did there come a time when you and Donahue talked 
170 to Edmonds concerning this case? A. Yes, sir, there did. 

Q. Very well. Now, what time did you start talking to him about 
this case on November 30, 1956? A. It would have been shortly after 
nine o'clock in the morning that we got there -- got to the brig. 

Q. Very well. Now, prior to discussing this case with the defend- 
ant, was he advised of his various rights, either by you or in your 
presence by anyone else? A. Yes, sir, he was advised by Mr. Donahue 

"that he didn't have to tell us anything; he didn't have to talk to us; any- 
thing he did tell us could be used against him and that he had the right to 
consult an attorney before making a statement. 

Q. Very well. And having been so advised, did the defendant 
indicate that he wished to talk about this case? A. Yes, sir, he did. 

Q. All right. Now then, Mr. Franklin, will you tell His Honor 
and the jury what the defendant Jim B. Edmonds, said to you, or in 
your presence and Sergeant Donahue, concerning this case? 

MR. SKEENS: Your Honor, I make an objection at this point, and 
I ask that the jury be excluded. 

MR, FLANNERY: I think we can approach the bench without ex- 
cluding the jury, Your Honor. 

171 THE COURT: Very well. Approach the bench. 

(At the bench:) 

MR. SKEENS: At this time, I intend to make the motion that I 
made at pre-trial, which was denied without prejudice to raise it during 
trial -- the motion to exclude and suppress any oral statement or written 
statement made by the defendant to any witness in this case, specifically, 
Cecil Franklin and Donahue, of the police department, and the agent of 
the F.B.I., down there in the brig at Albany, Georgia, and I make that 


motion at this time, and I would like to proceed to show, with my evi- 


dence, that those statements are not admissible. 
THE COURT: By evidence? 
MR. SKEENS: Yes, sir. 
THE COURT: Who is your witness? What would your evidence be? 
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MR. SKEENS: I am going to have the clerk from the U. S. Com- 
missioner's Office. I'm going to have Mr. Richard Felber and -- 

THE COURT: Commissioner's Office here? 

MR. SKEENS: Downstairs. 

THE COURT: What does he know about it? These were made 
down in Albany, Georgia. 

MR. SKEENS: They've got the warrant and the records here, con- 

172 cerning what happened, concerning this arrest. And Officer Dona- 
hue and Franklin himself -- those will be the witnesses that will be used 
in this case to show that the statements -- 

THE COURT: I am going to deny your motion. I think it isa 
statement that is shown to be voluntarily made. If you can show other- 
wise later on in your own case, do it. I will deny your motion. 

MR. SKEENS: It's in violation of Rule 40 in the -- 

THE COURT: I have denied your motion. 

(In open Court:) 

BY MR, FLANNERY: 


Q. Will you proceed and tell His Honor and the Jury what the 
defendant said about this case? A. Yes, sir. 

Q. All right. A. The defendant, Mr. Edmonds, told us that on 
the 17th of November he had been assigned to the Marine Corps here in 
Washington, D. C. in the barracks, and on that date he decided -- well, 
prior to that time some of the individuals at the base had learned about 


an unfortunate incident in his earlier life, and had commenced to kid 
him about it. He had talked to his Lieutenant and have been -- and the 
Lieutenant had suggested to the Captain that he be afforded a psychiatric 

173 examination in Arlington. He was afforded this examination and 
from what he told us, the doctor recommended no treatment. Anyhow, 
on the 17th of November, he decided he was going AWOL and go back to 
his home. 

His father had recently returned home and he was a little con- 
cerned about the safety of his family down there. On this night he met 
a friend of his, Jack Price, here in Washington, D. C., and I believe 
that was at Guy's Place. They stayed there for a while and they went 
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and had something to eat. 


Thereafter, he left Jack Price and went to see a girl friend of his 
out in the neighborhood of 31st and M Streets, here in Washington. 
When he arrived at her home he found that she was not there, so he went 
back to the corner of 31st and M in order to catch a cab. 

Q. Did he tell you what time it was, or approximately what time 
it was when he left his girl friend's house and went to 31st and M to 
catch a cab? A. It would have been about -- after one or two o'clock 
on the morning of the 18th. The morning of the 18th. While he was 
standing there waiting to catch this cab, or trying to catch a cab, he 
noticed an individual, a single man, drive by four or five times in a 
1955 Chevrolet convertible automobile. This car was red and white. 
After a short time, the individual parked the car on 31st Street and 

174 approached him on the corner of 31st and M. 

This man stood and stared at Mr. Edmonds for a short time, and 
then asked him if he would like to have a cup of coffee. Edmonds asked 
him what his angle was, and the man told him nothing. Then he asked 
him where they were going to get coffee at that time of the morning, and 
the man said in his apartment. 

So they proceeded to an apartment in the immediate neighborhood, 
and as they went in this man turned the radio on and Mr. Edmonds sat 
down in the front room. The man returned after putting the coffee pot 
on, apparently, and sat and stared at Mr. Edmonds some more. They 
drank the coffee and got into conversation. The man asked Edmonds his 
name, He told Edmonds that he had been in the army for ten or twelve 
years himself. Then he asked Edmonds if he would like to rest a while 
before going back to the barracks. Edmonds said that he would, took 
off part of his clothing. 

Q. Who took off the clothing? A. Edmonds took off his shoes 
and tie, I believe it was, and laid down on the sofa in the front room. 
After he had laid down, this individual, the other man, came -- turned 


off the lights, and came over and sat on the edge of the bed. He com- 


menced making advances of a homosexual nature towards Edmonds. 
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175 Edmonds told him to stop and pushed him away. The individual 


came back and at that time he engaged in a struggle. Edmonds pushed 
the man to the floor and put his hands around his throat and choked him. 
The man stopped struggling, apparently. He then started to get up. He 
reached up on the couch and obtained a piece of cloth, or obtained some- 
thing, and wrapped it around the man's throat, and pulled on that for a 
little bit. 

After the man was quiet, he got up, put his clothes back on and 
went to the closet and got the car keys, eight or nine dollars in money 
from the man's trousers, and then went and got in the car where it had 
been parked on 31st and M, drove the car from there down to West 
Virginia, spent the night there, and drove on down to Albany. He stayed 
around Albany for several days. 

Q. All right. Then what did he say he did after that? Did he tell 
you any more, or was that as far as you went? A. At that time that 
was as far as we talked with him. 

Q. All right. Now then, did there come a time when you and 
Sergeant Donahue looked at a certain automobile? A. After we had 


completed talking with Edmonds that morning, we went back to the 


garage where this car had been towed in, and it was completely wrecked. 
176 And we went through the automobile at that time, yes, sir. 

Q. All right. Did you find anything in the automobile? A. There 
was a registration -- asI recall, a registration certificate in the glove 
compartment, sir. I didn't take it; Donahue got that. 

Q. Mr. Donahue got it? A. Yes, sir. 

Q. And did there come a time later when anything was done in 
connection with the registration and the automobile relative to the serial 
number? A, We took the registration certificate that we found in the 
car and compared it with the motor number and the serial number on the 
automobile itself and verified if it was for that car. 

Q. The serial number on the registration card matched the serial 
number on the automobile? A. Yes, sir, the serial number and the 
identification number, I believe, was on there. 
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Q. All right. Now, I want to show you Government 11 for identi- 
fication. Does this resemble the registration card which you and Dona- 
hue recovered from that automobile in Albany, Georgia? 


(Government Exhibit No. 11 was 
marked for identification. ) 


177 A. Yes, it appears to be that one. 
Q. And these initials "G. R. D." -- are they Donahue's initials on 
there? A. They appear to be his initials, yes, sir. 
Q. Do you know anything about any keys being recovered, or did 
Donahue handle that? A. The keys were in the automobile, and I be- 


lieve Mr. Donahue had them. 


(Government's Exhibit No. 12 was 
marked for identification. ) 


MR, FLANNERY: Will Your Honor bear with me for just a 
second ? 

Your witness, Mr. Skeens. 

CROSS EXAMINATION 
BY MR. SKEENS: 

Q. Now, Agent Franklin, you are testifying now what the defend- 
ant, Edmonds, told you two years ago, roughly, on the morning of Fri- 
day, November 30, 1956 at the brig? A. Yes, sir; that is correct. 

Q. Now, in the time that you talked with the defendant, Edmonds, 
did he at any time ever tell you that he intended to steal that automobile? 
A. No, sir. 

Q. Did he, at any time, ever tell you that he had any intention of 

178 killing LeFebvre when he was struggling with him in that room? 
A. No, sir, he made no such statement. 

MR. SKEENS: Your Honor, may we approach the bench briefly? 

THE COURT: Yes. 

(At the bench:) 

MR. SKEENS: In view of Your Honor's ruling on the motion to 
suppress, I presume then that Your Honor's rule goes that I shall not 
lay a record through these witnesses concerning my evidence on that 
motion since Your Honor has already denied it, so that I cannot ask 
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Donahue or Franklin any questions concerning the way the statements 


were obtained. 

THE COURT: You can ask them any question you like. They are 
your witnesses ? 

MR. SKEENS: No, they are their witnesses. 

THE COURT: Are you going to put Donahue on the stand? 

MR. FLANNERY: Iam going to put on Donahue, but, of course, 
he can ask this witness any of the circumstances by which this state- 
ment was procured. 

THE COURT: That is right. 

MR. SKEENS: I will do that in the presence of the jury. 

THE COURT: Yes. 

MR. FLANNERY: Well, all right. 

(In open Court:) 

BY MR. SKEENS: 

Q. Now, Agent Franklin, you stated that you first talked to Ser- 
geant Donahue on Thursday evening about a little after nine o'clock, 
November 29th, 1956; is that correct? A. No, sir, I believe he came 
in there on the plane, Mr. Skeens. I believe it was about 6:45 at night 
the plane arrived in Albany. 

Q. Now, had you had any discussion with him as to how you were 
going to arrest the defendant, and how you were going to get him back 
to the District of Columbia that night? A. No, sir; he was in the custody 
of the Marine Corps. 

Q. But, Donahue came down and told you, did he not, that he was 
going to have Edmonds returned to the District of Columbia; isn't that 
true? A. That was not Mr. Donahue's prerogative; that was the Marine 
Corps’ prerogative. He was their prisoner. We had no way to take him 
away from the Marine Corps. 

Q. The question is, did you have a discussion with Donahue as to 
how to bring him back? Not, who had the prerogative. A. I don't 
recall any such discussion. _ 

180 Q. So then, that was on Thursday evening. Then on Friday, did 
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you have any discussion before you went to see Edmonds on the morning 
of November 30, 1956 as to whether or how the defendant would be re- 
turned to Washington, D. C. for trial? A. No, sir, I don't recall any. 

Q. You never discussed it with Donahue? A. No, sir. 

Q. Now, isn't it true that on Saturday, the following day, Decem- 
ber Ist, you were with Agent Donahue -- 

THE COURT: Agent Donahue? 

BY MR. SKEENS: 

Q. Excuse me. With police officer Donahue when he went and 
boarded an airplane with the defendant; isn't that true? A. I'm not sure 
I understand you. This is Saturday morning? 

Q. Yes. A. Yes, December ist, I was with him at that time; 
yes, sir. 

MR, FLANNERY: Your Honor, just in the interest of saving time 
and keeping this case within the issues, in the first place, he is beyond 


the scope of my direct examination, and, in the second place, the way 
that this defendant got back to the District of Columbia is immaterial, 


at this point in the case, certainly. 
181 THE COURT: It appears that way to me. If that is an objection, 
I will sustain it. 

MR. FLANNERY: That is an objection. 

MR. SKEENS: Then I will not, ‘on the basis of Your Honor's ruling, 
make any more inquiry concerning how the defendant was returned. 

THE COURT: You may make any proper cross examination, and if 
it is considered by the District Attorney not to be proper, he will make 
his objection and I will rule on it. 

BY MR. SKEENS: 

Q. Did you, officer -- you are, of course, a:person, as an F.B.L 
Agent, authorized to make certain arrests; isn't that true? A. Yes, sir. 

Q. Did you,at any time, take it upon yourself to determine whether 
or not you were going to arrest the defendant and put him through the 
procedures of a commissioner in Georgia -- taking him to a commis- 
sioner? Did you take that upon yourself to do that? A. No, sir, I did 
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not, Mr. Skeens. 


Q. And you did not discuss that with Donahue at any time? 
A. No, sir. 
182 Q. So, there was no plan of any kind before you went to the 
marine barracks as to taking the defendant before a commissioner? 
A. There was no plan at that particular time to take custody of the de- 
fendant. 

Q. Now, sir, did Edmonds tell you anything during this state- 
ment about having seen a psychiatrist about two days before he left the 
marine barracks in Washington? A. Yes, sir, I believe I testified to 
that, sir. 

Q. You have already stated that? A. I believe so, sir. 

Q. Did he, while you were talking to him, pull his wallet out and 
show you an article concerning a writeup in a newspaper about his 
father killing his mother, and a trial having taken place in Georgia in 
1945? A. I recall he did, yes, sir. . 

Q. You saw that article? A. The article he had in his pocket- 
book; yes, sir. 

Q. And then you returned it to him and he put it back in his 
wallett? A. Iam quite sure I did. I had no reason to keep it. 

Q. Did he tell you anything about his father being released from 
prison about the time that you were talking to him down there in Georgia? 

183 A. I believe his father had been released the preceding May -- 


May of '56 he was released from prison. 


Q. That would be about four months, approximately, before you 
first talked with the defendant? May to November '56. A. That's right. 

Q. And he told you that? A. Yes, sir. 

Q. Did he also tell you he was concerned about the welfare and 
safety of the remainder of his family because his father was being re- 
leased from the prison? A. Yes, he did. 

Q. And that was preying on his mind. A. I gathered that was 
the reason he wanted to go back home. 

Q. To Georgia. A. To Georgia, yes. 
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Q. That is all, Agent Franklin. Thank you. — 
* * * * 
GEORGE R. DONAHUE 
was called to the stand by the Government, and having been first duly 
184 Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
ca * x * * 

Q. You are a member of the Metropolitan Police Force, are you 
not, sir? A. Yes, sir. 

Q. Attached to the homicide squad? A. Yes, sir. 

2x * * * * 

Q. Now, Sergeant Donahue, calling your attention to that date, 
namely November 27, 1956, did you have occasion on that day, in con- 
nection with your duties, to go to 3122 M Street, Northwest? A. I did, 
sir. 

Q. In the District of Columbia? A. Yes, sir. 

Q. What time did you go there? A. About 11:30 a.m. 

Q. Very well. Now, when you arrived there, to what part of that 

185 building did you go? A. It was the second floor, immediately 
over the haberdashery store on the first floor. 

Q. Very well. When you arrived at that location in the District 
of Columbia, what did you see and do? A. Well, there were a number 


of police officers standing there in the hallway at the entrance of that 


building and they directed me into this Apartment 1, which is on the 
second floor, and when I entered the apartment, immediately after 
turning right and going into the front part, I observed a body of a de- 
ceased person lying on the floor in a badly decomposed condition. 

I tried to determine if anyone knew who this person or individual 
was -- was unsuccessful at that particular time -- and then I went to the 
first floor and summonsed the Coroner of the District of Columbia, the 
identification bureau man, and Captain of the homicide squad. 

Q. Very well. After you did that, what did you do, sergeant? 
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A. Well, the usual procedure at the scene of a crime, or of a case of 


that kind, there was'a search made of the premises, directed the iden- 
tification bureau to certain duties, and attempted to identify the deceased. 

Q. Very well. Did your search of the apartment in which the body 

186 had been found, reveal anything? A. There was a wallet in the 
clothes of -- hanging in a closet off of this front room, and there were 
varied identification cards in this wallet with the name George P. 
Lefebvre on them. There was also an identification card for an auto- 
mobile in there in this man's name. 

Q. Very well. Did it describe the automobile by type, and so 
forth? A. Yes, it did. 

Q. And serial number. Now, has that wallet and contents been 
returned to the father and mother, that is, the family of the deceased? 
A. It was turned into the property clerk's office and it was my belief 
that it has been returned to them. 

Q. Very well. Now then, I call your attention to November 29, 
or, first, before we go to that date -- have you testified to just about 
everything you did on the 27th? A. At that particular time, yes, sir. 

Q. Did you do anything else on November 27th in connection with 
this case? A. Well, there was a lookout sent for the car. There was 
a search made of the area for the car described on the identification 
card. 

Q. Isee. A. And then there was a general alarm, teletype 

187 message, which would include most of the east coast, lookout, 
sent for this automobile. 

Q. Isee. Now then, calling your attention to the 29th of Novem- 
ber 1956, did you do something on that day in connection with this case-- 
or was it the 28th? A. Actually, it was on the 28th that a message was 
received stating that -- 


Q. Well, you had better not give us the contents of it, but, as a 


result of a message received on the 28th, did you do something? A. On 
the 29th of November I was sent to Albany, Georgia. 

Q. Very well. And what time did you arrive there on the 29th? 
A. It was, I suppose, sometime between 6:30 and 7:00 p. m. 
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Q. Did you meet someone there? A. I was met at the airport 
by Agent Franklin. 
Q. Of the F.B.I.? A. Yes, sir. 
Q. Very well. Now then, you met him on the 29th. Very well. 
Now, I call your attention to the following day, November 30, 1956, did 
you again meet Agent Franklin on that day? A. I did, sir. 
188 Q. Very well. Did you and Agent Franklin go somewhere ? 
A. Yes, we did. 
Q. Where did you and Agent Franklin go on November 30, 1956? 
A. We went to the Marine Supply Depot, which is on the outskirts of 
Albany, Georgia. | 
Q. Very well. And upon arriving there, what did you do?” 
A. Well, we were first met by, I suppose it was, the provost marshal 
of that base, and arrangements were made to interview the defendant, 
Jim Buck Edmonds. 
Q. And the defendant is the man seated at counsel table in the 
light gray suit? A. That is correct. 
Q. Now then, I take it there did come a time when you saw the 
defendant? A. Yes, sir. 
Q. What time was that on November 30, 1956? A. 9:15 a.m., 


approximately. 


Q. Very well. Was Agent Franklin with you? A. Yes, he was. 

Q. And did you discuss this case with the defendant, Jim B. Ed- 
189 monds? A. I did, yes, sir. 

Q. Very well. Now then, prior to discussing the case with the 


defendant, Jim B. Edmonds, did you advise him of any rights that he 
had? A. I advised him of his rights. I told him he didn't have to dis- 
cuss the case with us, that he had the right to an attorney, that anything 
he said would be used in court if it became necessary. 

Q. Very well. Now, having advised him of his rights, as you 
have related, did you then proceed to interrogate him about this case? 
A. I did, sir. 

Q. Please tell His Honor and the jury what the defendant, Jim B. 
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Edmonds, told you about this case. 

MR. SKEENS: Your Honor, I make the same representation that 
I did for Agent Franklin. 

THE COURT: Same ruling. 

THE WITNESS: At first I advised him and told him why I was 
there, and, actually it wasn't an interrogation at that time. The defend- 
ant stated that he wanted to tell us all about it and wanted to get this 
thing straightened out, and I asked him, I said, "Well, go right ahead." 

He started in by stating that he had been down to the station down 

190 at the marine barracks at 8th and Eye, and there were certain 
things that had occurred that members of the marine barracks, that 
post, had found out about, and it began to bother him, and that he had 


gone to see, I think it was his immediate superior officer, a Lieutenant 


Foster, in hopes of getting some aid in having this talk stopped. And I 
think Foster suggested that he see the Captain there, and the Captain 
then suggested that he go see a psychiatrist over in Arlington Annex. 

And on Friday, the 17th of November, 1956, he went to see this 
psychiatrist, and after telling this man just what the problem was, this 
psychiatrist wished him luck, patted him on the back, and he said he 
didn’t suggest anything to him, that there was anything further to be 
done about it. 

He went back to the barracks and at that time he was restricted, 
but on Saturday, the following day, he decided that he had to get back to 
Albany, and he left the base and met a friend of his, a Mr. Price, and 
they went to a place called Guy's on H Street, Southeast. From there, 
they had something to eat, with Price, later. I believe this was at 
Price's home, and he left Price's home and he went -- 

BY MR. FLANNERY: 

Q. Do you recall whether or not he said he went anywhere with 

Price before he went to Price's home? A. At that particular time I 
191 am not certain that he did state where he went, but he did state 
that he went to Price's home, I know for certain on this particular 

occasion. 
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From Price's home, sometime early Sunday morning, he decided 
to go to see a girl friend that lived around 31st and M Street, Northwest, 
on 31st. 

Q. That would be the early morning hours of the 18 of November? 
A. Right. That is correct. 

When he arrived there, her father told him that this girl wasn't 
at home, so he decided that he would go back to the barracks at 8th and 
Eye, and he walked down to 31st and M Street, and was waiting for a cab 
there. : 

A man drove by in an automobile, he said, several times, and 


kept looking at him, and said finally the man stopped the automobile, 
parked it, got out of the car, walked nearby and passed him up the 
street. Finally, he came back and he asked him if he wanted some 
coffee, and the defendant asked him what his angle was. He told him 
nothing. And Edmonds then asked him where, and he said, "At my 


place." He remembered walking up M Street and going up some steps 
and going into this apartment. He stated that the fellow turned on the 
radio, started to fix the coffee, started having a little talk with him 
about, that he was going to school and -- the deceased was going to 

192 School and he had been in the army. And they drank the coffee 
and the deceased asked him if he would like to rest, and Edmonds told 
him that he would. He took his, I think, everything off, at that time. 
The first time I talked to him he stated he took everything off but his 
pants; his shirt, tie, shoes. And he laid down on the bed, or sofa, that 
was in this room -- in the apartment. 

Q. This is the defendant who took off his clothes? A. Right. 

He laid down and he said he closed his eyes, and he said the man that 
he had gone in there with had been out in the kitchen walking around. 
Finally, he said he noticed the light in the room went off. He said the 
man came over and sat down on the side of the bed beside him and just 
stared at him, and that finally he put his arm behind his neck and sort 
of came towards him as if he were going to kiss him, and he pushed him 
back, and the man then grabbed for his privates and came back towards 
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him again. There was a little bit of a struggle. He was going to get up. 
He reached up for the man and the two of them fell off this bed onto the 
floor and they were struggling. He said he got his hands around the 
man's throat. He said the man became unconscious. He started to get 
up. He put his hand on the bed that he had fallen off and there was some- 
thing there -- he wasn't sure what it was -- like material, and he just 
pulled it, and he pulled it around the man's neck and pulled it. 

193 He said, finally the man was still -- actually, he was still before 
he put this thing around his neck. He then got up, turned the light on. 
He went into this closet at the foot of this bed, and he said he went 
through the wallet, a wallet that was there, took eight or nine dollars. 
He also took the car keys he found there. He then walked to the bath- 
room and looked at himself in the mirror, went down the steps, got in 
the car and headed out Route 50 in Virginia. He stopped and got some 
gas and then he drove on to Shewsbury, West Virginia. Stopped there 
Sunday night with some friends, and left sometime Monday and headed 
down to Georgia. 

Q. Very well. Was that about the gist of what he told you at.that 
time? A. Just about it, yes, sir. There may have been a few ques- 
tions, but that is about the gist of everything I can recall. 

Q. Now then, Sergeant Donahue, did there come a time while in 
Albany, Georgia, when you saw a certain automobile? A. I did, sir. 

Q. When and where was that? A. That was in the evening of the 
same day, November 30th. 

Q. I will hand you what has been marked as Government Exhibit 

194 No. 11 for identification. Can you identify that? A. Yes, sir. 

Q. Whatis that? A. This is the registration card of the auto- 
mobile that I visited this garage -- that was parked in a wrecked con- 
dition in this garage down in Albany. 

Q. Was the registration card in the car? A. It was in the glove 
compartment, my recollection, yes, sir. 

Q. Very well. Are these initials, "G.R.D.," are they your 
initials? A. Yes, they are. 
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MR. SKEENS: Your Honor, I would like to approach the bench in 
connection with the next item. 

(At the bench:) 

MR. SKEENS: Your Honor will recall that I objected when Mr. 
Flannery made his opening statement concerning the defendant taking 
the car keys. I stated that he was acquitted of taking the -- 

THE COURT: It is part of the res gestae. They will be properly 
instructed on that. 

MR. SKEENS: I make the same objection. 


THE COURT: Your objection is overruled. 
* x* * * 


195 BY MR. FLANNERY: 
Q. Sergeant Donahue, I show you Government Exhibit 12, for 
identification. Do you recognize that? A. Iam not sure. — 
Q. Didn't you put any identifying mark on those? A. I don't see 


any identifying mark. 

Q. In any event, did you find some keys in the car in Albany, 
Georgia? A. I did, sir. 

Ke * * x 
CROSS EXAMINATION 
BY MR. SKEENS: 

Q. Mr. Donahue, of course, you are testifying now from what 
the defendant told you two years ago; isn't that right? A. Yes. 

196 Q. Do you recall, during the time that you had this conversation 
with the defendant, did he make a statement to you that Lefebvre, when 
he first looked at him, reminded him of his father ? 

THE COURT: Who reminded him of whose father? I didn't under- 
stand your question. Will you repeat it? 

BY MR. SKEENS: 

Q. When you first talked with the defendant, do you recall him 
telling you that when he first saw the deceased, Lefebvre, when he 
looked at him in the car going by, he reminded him of his father? 

A. He stated that; yes, sir. 
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Q. Now, did you testify that there was talk at the base, the de- 
fendant told you they were talking about him at the base when he went 
to see Foster and this other officer before he went to see the psychiatrist? 


A. He referred to it as 8th and Eye and that would be the base; yes, sir. 
Q. Now, the talk at the base, did he make any reference to you 


that the marines in his barracks were playing a game, playing the 
"dozens" ? 

THE COURT: Playing what? 

MR. SKEENS: Playing the "dozens". 

THE WITNESS: That is the first time I ever recall hearing that, 

sir. 

BY MR. SKEENS: 

Q. Well, did he make a statement to you that they kidded him in 
the barracks; that they were kidding him, talk at the base, and kidding 
him about his father being in the jailhouse now. A. That's correct. 

Q. They always continually said that to him in the barracks. 

A. They had been saying something about this; just what it was I don't 
know, but they had been talking about his father; yes, sir. 

Q. And that he doesn't have a mother now? A. That is correct. 

Q. Now, you also testified that he told you that he had to get back 
to Albany. When he told you that, did he tell you why he had to get back 
to Albany? A. His father had been released from the prison and he 
understood that he was over to his grandmother's house and that he was 
fearful of some trouble there, and he wanted to get down to see nothing 
happened there. 

Q. When you were talking with the defendant on that day, the 30th 
of November, did he pull out an article concerning his father in the 
newspaper about his father being tried and convicted for killing his 

198 mother? A. I don't remember it at that time, sir. 

Q. Well, did he later show it to you? A. I don't know. I think 
that I have seen such an article, but who had it, and where, I can't 
recall at this time. 

Q. Do you recall whether he ever pulled it out and showed it to 
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Agent Franklin, in your presence? A. AsIsay, I don't remember 
where it was, so I don't know. 

Q. When the defendant told you that when he was up in Lefebvre's 
apartment, he took off his pants -- A. Yes, sir. 

Q. -- did he tell you why he took off his pants? A. Said he was 
going to rest. The man told him to rest and he intended to rest, go to 
Sleep there. 

Q. Did he tell you what his functions were in the Marine Corps 
during your conversations with him? A. Ihave no recollection of that. 
He may have, but I don't remember it. 

Q. Well, do you remember him telling you that he was on the 
drill team at the Marine Corps base; it was an-exclusive squad and they 
did it for ceremonial functions, burials, and things like that? A. Iam 

199 familiar with their duties down at that base, so I perhaps. didn't 
interrogate him about that myself. 

Q. Well, did he tell you the reason he took off his pants was that 
that was the habit, to keep from getting their pants wrinkled, because 
they participate in these drills? A. I never heard that before. 

Q. He never told you that? A. No, sir. 

Q. Now, Officer Donahue, actually, you have no dislike for this 
defendant, personally, do you? A. No reason to. 

Q. And, actually, when you brought him back to Washington on 
the airplane, there was nobody else with you other than the defendant 
and you; isn't that right? A. That is correct. 

Q. And although you were bringing him up to face the homicide 
squad, you did not handcuff him, did you? A. No, sir. 

Q. Throughout the time you went on the airplane and all the way 
up to Washington. A. Right. 

Q. And, isn't it a fact also that you and the defendant corre- 
sponded while he has been at the jail in the early part of '57? A. Actually, 

200 what happened was, the defendant wrote asking, inquiring about a 
lighter. Any property that came into my possession, I turned over to the 
property clerk's office. He related the conditions and just what was 





98 
happening down there and I returned -- I wrote a letter to him and in- 
formed him that I didn't have the lighter, that I would inquire amongst 
the people that possibly would have had it, if it wasn't in possession of 
the lighter. And at the time I also included the fact that to take advan- 
tage of the conditions down there, that he was a young man, and to serve 
his time and try to learn some type of trade while there so he would be 
fit for a job when he came out. 

He also mentioned something about having cigarettes, or he didn't 
have cigarettes, and I said if the opportunity presented itself'and I had 
to go down there, that I would see what I could do. I never have, but I 
still would have filled that, except that I found out later there was an 
appeal, going to be, sol -- 

Q. Now, did the defendant relate any information to you concern- 
ing the way that he wrecked the automobile? A. Yes, he did. 

Q. What did he say about that? A. Well, he stated that the 
Marine Corps had notified his grandmother -- it is my recollection, a 
Mrs. Maples or Marples -- in Georgia, and that when he went to visit 
her -- this was all after this incident took place here in Washington-- 
she told him that the Marine Corps had been there and that they had told 
her that he was AWOL, and that he said this, with what had happened, 
this fact that his career was ruined with the Marine Corps and what had 
happened up there, just disturbed him and upset him so much he decided 
that he was going to take his life, and wreck the automobile. And he 


went out on this drive -- I believe the drive was a Slappy Drive -- some- 


where outside of Albany, and he ran the car up to a high speed and ran 
it off the side of the road, into an embankment. 

Q. Did he tell you how fast he was going? A. My recollection 
was 80 miles an hour, or so. 

Q. About the room, Sergeant Donahue, you went up to the room 
on the day the body was discovered? A. Yes, sir. 

Q. While you were there, had anyone had an opportunity to move 
anything around? A. I was told, other than the windows and doors being 
opened, that nothing had been touched. 
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Q. Now, did you notice a photograph on the floor leaning against 
the wall of a nude woman? A. Yes, I did. 
Q. Did you notice any disarrangement on the west bed, the one 


against the wall in the room? Did it look to you as if someone had slid 

202 off the bed to the floor? A. It was rumpled, and there was a 
pillow just about in the center of that bed -- didn't have a pillow case on 
it -- and whether the rumpling, the folds there were -- I'm not certain 
at this time. Ido recall that we took pictures. It may refresh my 
memory if I were to look at one, but I know that it was rumpled con- 
siderably. 

Q. Now, Sergeant Donahue, did Edmonds ever tell you that he 
intended to kill Lefebvre when he was struggling with him? A. No, sir. 

Q. Did he ever tell you that he intended to steal Lefebvre's auto- 
mobile? A. During the sequence of telling this, he stated that after he 
got up he realized what he had done, and then he went to the closet. I 
Suppose he was fully aware of what he was doing when he went to the 
Closet and took the keys and the money from the wallet, but proceeding 
on in there, he never mentioned that was his intent. 

Q. Now, you have examined the car, haven't you? A. I saw the 
car; yes, sir. 

Q. Did you notice whether or not Edmonds had changed the 
license plates from what Lefebvre had on? A. They were the same 
license plates registered here in the District. 

203 Q. You know that Lefebvre died approximately the 18th of Novem- 
ber, a Sunday morning, '56. A. Yes, sir. 

Q. And you also know that the automobile was demolished by Ed- 
monds almost ten days later, on Monday, the 26th. A. Yes, sir. 

Q. Did you, from your examination of the car -- did you have 
any indication that there was any change or any attempt to change the 
identity of the vehicle in the color of it. A. Other than it was almost 
a total wreck, the coloring and the tag number was the same as the car 
we were looking for. 

Q. So, so far as you know, Edmonds made no deliberate intent, 
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by any physical thing that you could see, to conceal the identity of that 
vehicle as it was when Lefebvre had it? A. No, sir. 

Q. Now, when the defendant was telling you about the struggle 
in the room, didn't he tell you that Lefebvre squeezed his testicles and 
it hurt him? A. No, sir. He said he reached for his privates. He 
never mentioned about hurting him. 

204 Q. Did he tell you how many times he pushed Lefebvre's advances 
away from him? A. He mentioned at least twice. 

Q. Did he tell you what kind of a look Lefebvre had on his face 
when he came back to the defendant the third time? A. He said he was 
just staring at him. That is the only description I can recall, other 
than the man reminded him of his father. That was out on M Street, 
and that the man just continued to stare at him in the room. 

Q. I mean while he was struggling, did he say that the deceased 
had a glazed look on his face? A. I don't remember anything of that 
kind. 

Q. He did tell you, did he not, that the room was dark? A. That's 


right. 
Q. Did he tell you that there was some light coming in from the 


window, from out in the street in? A. From M Street; yes, sir. 

Q. Did he tell you that the light reflected off the dead man's 
eyes during the struggle? A. No, he didn't. He -- the only question 
of the light was that I asked him how he knew certain things were going 
on in there and he said the light came from the front windows off M 

205 Street. 

Q. Now, Sergeant Donahue, when you went down to see Edmonds, 
did you know whether you were going to be able to bring him back or 
not? A. No, I didn't know what any of the circumstances would be 
there when I arrived there. 

Q. Well, when you went down you knew that he had wrecked the 
automobile, didn’t you, in Georgia? A. Yes, sir. 

Q. And you also knew his fingerprints were taken from the 
deceased's room; isn't that right? A. Yes, sir. 
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Q. You knew that. And you also knew where the defendant was? 
A. Yes, sir. 

Q. And you knew that Georgia is more than a hundred miles from 
the District; isn't that right? A. Yes, sir. 

Q. And you know that in order to bring a prisoner back to the 
District, you have to have a warrant of removal from the district where 
he was arrested -- | 

MR. FLANNERY: I object to that. It is immaterial at this stage 
of the case. 

THE COURT: Sustained. 

206 BY MR. SKEENS: 

Q. Aside from that, did you make any efforts to get a warrant 
for removal ? | 

MR, FLANNERY: Same objection, Your Honor. 

THE COURT: Same ruling. 

BY MR. SKEENS: 

Q. No other person, no military person or personnel accompanied 
you to Washington on the airplane; isn't that true? 

MR. FLANNERY: Same objection, Your Honor. 

THE COURT: Is is immaterial. I will sustain the objection. 

BY MR. SKEENS: 

Q. When you brought the defendant back to the District, was he 
put in the District Jail, or was he put into the marine barracks brig 
here in Washington. 

MR, FLANNERY: I object, Your Honor. It is the same topic, 
and Your Honor has ruled at least three times that it is immaterial. 

THE COURT: It is immaterial. I will sustain the objection. 

MR. SKEENS: I have nothing further. Thank you, Sergeant 
Donahue. 


May we approach the bench, Your Honor? 
MR. FLANNERY: I have nothing further, Your Honor, | 
THE COURT: Yes. 

207 (At the bench:) _ 
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MR. SKEENS: Will Sergeant Donahue remain please, a moment. 


THE COURT: All right. 

MR. SKEENS: Your Honor, may I make a motion for a mistrial, 
and the reason for the mistrial is, this witness deliberately, and con- 
trary to my instructions just during the recess, not to mention anything 
concerning the first trial or the appeal, deliberately stated on the wit- 
ness stand that he had, after the appeal, while the appeal was pending, 
had this correspondence with the defendant, and I would like to put him 
on out of the presence of the jury to show, for the record, that I did 


give him that caution, just less than a half an hour before he took the 
stand. 

MR. FLANNERY: That wouldn't be ground for a mistrial. The 
jury is going to know there was another proceeding in it anyway. It 


wouldn't be prejudicial. 

THE COURT: I will deny your motion. 

MR, FLANNERY: While we are at the bench, Your Honor, I 
propose, my next step in the case which will be my final step in the 
case in chief, to offer into evidence parts of the testimony of the defend- 
ant given at his first trial, which is a judicial admission, in my view. 

I have this part of his testimony here, and I have eliminated from this 

208 the colloquy of counsel and objections, and so forth, in an attempt 
to limit it to what I consider to be admissions on the part of the defendant, 
and I ask permission of the Court to read these selected parts of the de- 
fendant's testimony at the first trial. 

MR. SKEENS: I would like to ask this: If any of that proposed 
testimony is contrary to what he told, or to what these two witnesses 
testified to at the trial ? 

THE COURT: Suppose it is. 

MR. SKEENS: I say it is the same, so he shouldn't be allowed to 
put it in in the first place; its cumulative. 

THE COURT: We discussed this matter yesterday. I have gone 
into what law there is and it is my opinion that once the waiver is had, 
it is waived for all time and it is proper to introduce these statements 
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that were made at the prior trial if your witness doesn't take the stand. 

MR. SKEENS: May I say this, Your Honor: For the record, on 
Your Honor's ruling, I stand on the authorities, and Wigmore, Volume 
8, I believe it is Page 1050 -- 

THE COURT: And if you read it down, you will see that it doesn't 
support you to the extent you said it did. 

MR. SKEENS: Which holds that the testimony of the defendant at 
the first trial is not admissible against him at the second trial, only if 

209 he takes the stand and it is used for impeachment purposes, be- 
cause he has not waived his right to self-incrimination under the Con- 
stitution. He did it only for that first jury and not for this jury, and for 
that reason that evidence is prejudicial. 

THE COURT: There are cases that hold otherwise. 

_ MR. SKEENS: Well, the cases -- I know we discussed this in 
chambers, but it is not in the record. 

THE COURT: There is a California case, United States District 
Court, that my law clerk brought to my attention this morning, together 
with the -- I can't recall the title of the case, but it is the case in the 
Court of Appeals here that Judge Miller wrote. _ 

MR. FLANNERY: Milton, I believe. 

MR. SKEENS: The Milton case was a pretrial motion -- 

THE COURT: That is just argument now. I will deny your motion. 

MR, FLANNERY: In order that the record be clear now, Mr. 
Skeens, I take it you don't contend that this transcript is not an accurate 
transcript of what proceeded at the first trial. If you do, I have the 
reporter on call and I will call him over here with his notes. 

MR. SKEENS: No, Idon't. I say it is accurate. 

MR. FLANNERY: You are just saying it isn't admissible. 

MR. SKEENS: Yes. 

MR. FLANNERY: All right. 

MR. SKEENS: That is a technical thing. I won't argue that. 

THE COURT: Very well. Ideny your motion. 

MR. SKEENS: Sergeant Donahue can be excused since I can't ask 
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him that question. 


MR. FLANNERY: This will be my next step then, to read this. 
THE COURT: All right. 

(In open Court:) 

MR, FLANNERY: Mr. Clerk, let's mark this for indentification, 


please. All of these papers. 
THE CLERK: Government Exhibit 13 for identification. 


(Government Exhibit 13 was marked 
for identification. ) 


MR. FLANNERY: Your Honor, for the record, Government Ex- 
hibit 13 for identification, which has just been marked by the clerk, is 
a sworn Statement of the defendant Jim B. Edmonds, given in connec- 
tion with this case on May 7, 1957, and at this time I offer this state- 
ment, sworn statement, into evidence, and ask permission to read it to 


the jury. 
211 THE COURT: It may be marked in evidence. You may read it to 
the jury. 
THE CLERK: Government Exhibit 13. 


(Government Exhibit 13 was 
admitted in evidence. ) 


MR, FLANNERY: May it please the Court, ladies and gentlemen 
of the jury, I will now read to you, which has been introduced into evi- 
dence as Government Exhibit 13 for identification, a sworn statement 
of the defendant, Jim B. Edmonds, in connection with this case, given 
on May 7, 1957, and it reveals the defendant had been sworn, and was 
asked the following questions and gave the following answers: 

“Question: --" 

MR. SKEENS: I wonder if Your Honor would ask Mr. Flannery 
to give the page number each time he reads -- 

THE COURT: If that will satisfy you. I don't suppose he is going 
to skip anything. 

MR. FLANNERY: No, I will give the page number as I go along. 
Page 899: 

"Question: Will you please give your full name and spell your 
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last name so the reporter may take it down? 

“Answer: Jim Buck Edmonds. E-d-m-o-n-d-s. 

“Question: Are you the defendant in this case? 

"Answer: Iam, sir. 

212 "Question: Turning your memory back to the early morning of 
the 18th of November, can you tell the jury what you did after you left 
the house of Henry T. Price? 

"Answer: Should I tell the whole story, sir, up until this moment, 
or what, sir? 

"Question: In your own words, begin with when you left Mr. 
Price's home. 

“Answer: It was around approximately 2:30 or 2:45 that I left Mr. 
Price's apartment house at 1845 Calvert Street, Northwest. I left there 
by foot, walking. I walked down about approximately a block and a half. 
I hailed a taxi. Itold the driver to take me to 1247 - 31st Street, North- 
west, to a lady I know named Emilia Parrish. I was going over to see 
her to spend the night there, because I was AWOL from the Marine 
Corps. It was 2:30 or 2:45 in the morning. I had intentions of going 
over there and sleep that night. 

"As I say, Iwas inacab. The cab took me to 1845 1845 [sic] 
Calvert Street, Northwest. I arrived there somewhere in the vicinity 
of, I would say, 3:00 a.m. on the 18th of November, 1956." 

This is Page 900: 

"Upon arrival there, I knocked on the door of Emilia Parrish. 
Her father came to the door. I asked if Emilia was home. Her father 
stated she wasn't home as of that time. Upon that, I left 1845 Calvert 

213 Street, Northwest, walked around three-quarters of a block down 
to M Street, Northwest. I was standing on the corner of M Street and 
31st Street, Northwest; that is in Georgetown. 

"Upon arrival at that corner, I had intentions of going back to the 
barracks and turning myself in as AWOL." 

A-W-0-L. 


"I had intentions of getting a cab as transportation back to the 
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barracks. I was standing there waiting for acab. One passed by, I 
hailed him by waving my arm in this manner (indicating). The cab 
didn't stop, and as he drive past me I noticed he had passengers. I 
presumed that is why he didn't stop. 

"I stood there approximately five minutes more and I noticed this 
one car; it was a 1955 Chevrolet, red and white convertible. It starts 
driving up and down M Street past me. As he would pass me, he would 
look at me in the progress of passing by me. He did that on occasions 
of about three or four times, and then he drove up and down 3lst Street 
looking at me in the same manner as he did as he drove up and down M 
Street. He drove down 31st Street, he parked at the corner of 31st and 
M Streets, Northwest, parking his car on 31st Street." 

This is Page 901. 

"He got out of the car and walked across Thirty-first Street and 

214 across M Street, past me and up the block. Approximately two 
or three minutes after he had passed me, I was suspicious of what the 
guy had in his mind to do or what he thought he would do. 

"I looked up the block towards him; he was standing up there facing 
me looking at me. At that time, when I looked at him, he walked back 
down to the corner to where I was, approximately two or three yards 
from me. I turned my back to him; still had intentions of getting a cab, 
going back to the barracks. 

"At that time the person walked over to me and stated, ‘Would you 
like a cup of coffee ?' 

"At that time I said, 'What is your angle, buddy?’ and he, in 
return, says, ‘Nothing.’ 

"And then I stated, 'Where are you going to get the coffee?' 


"He says, ‘Across the street in my apartment.' 

"And at that time he started across the street and he told me to 
come on, and I did. 

"He walked across M Street, up M Street about half a block. He 
turned to the left in this door, he went up one flight of stairs with me 
following him. At the top of the first flight of stairs he went over to the 
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right towards a door, unlocked the door, went in. I followed him in. 
He went into what I would call a living room or a sitting room, --" 
215 This is Page 902. 
“turned on the light and told me to sit down and make myself comfort- 
able. That I did. 

"He stated then, 'Do you like cream and sugar in your coffee ?" 

"I said, 'I do; I like both.' 

“At that time the person went out of the room, I presume to fix 
the coffee. While he was out I noticed a radio on the table by the couch 
where I was sitting on. I turned the radio on and lit a cigarette. At 
that time the person came back out from where he went to fix the 
coffee, he handed me my cup of coffee. I was sitting on a couch on one 
side of the room and he, after he had gave me the coffee, he sat on the 
couch on the other side of the room. 

"I started sipping upon the coffee, and I noticed books laying 
around the place. I said, ‘What is all the books for?' 

"He says, ‘Well, I try to go to school sometime. ' 

"And at that time he brought up that he had been in the service ten 
years and he had just been discharged recently. 

"And I finished my coffee and put my cup on the table beside the 

216 couch I was sitting on. I leaned back up against the back -- there 
wasn't a back on the couch. I leaned back up against the wall in back of 
the couch, and closed my eyes for an instant." 

Page 903. 

"At that time this person stated, 'If you are tired, go ahead and 
lay down.‘ 

"And upon him saying that I got up and pulled off all of my clothes 
except my underwear, laid down on the couch, turned toward the wall 
and closed my eyes. 

"At that time I noticed the lights go out. I heard rumbling around 


in the room, such as a person would be walking around in the room, and 


then I felt something sit on the couch beside me. 
"I at that time turned over on my back, looked up and this person 
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was sitting on the couch looking down at me in a wild sort of manner. 
"At the time I looked up at him he took his left hand, I think, 
placed it on my privates; with his right hand he came over towards me 
attempting to get it under my neck. At that time I pushed him away. . 
"Immediately following that he did the same thing, he put his left 
hand on my privates, came over and attempted to get his hand under my 


neck the second time. 

217 "At that time I pushed him away, attempted to get up. I was in an 
unbalanced position getting up off the couch, and this person came back 
over onto me, pushing me back down onto the couch, getting his right 
hand around my head in this manner (indicating) holding me. With his 
left hand he grabbed my privates." Page 904. 

"At that time I grabbed him by his shoulders. I was on my back. 
This person was laying right on me -- not in this manner (indicating) 
but right on me. I attempted to push him up and, as I would do that, he 
would tighten up around my head and make painful movements with my 
privates with his hand. 

"At that time I seemingly uncontrolled as it was lost my temper. 
I grabbed the man by his neck, gave a lunge, went over onto the floor, 
and after a few minutes, I would say -- I am not sure exactly how long 
I held the man there, but it was over five minutes, I am pretty sure of 
that. At that time I turned the man aloose, he was completely motion- 
less. I rested my hand on the couch in this manner (indicating); I 
gripped like that (indicating). I had a piece of cloth in my hand. I took 
that and put it around the person's neck and I thought I tied it in a half- 
knot position around this person's neck. 

"At that time I got up, looked at the person. He was motionless. 
At that time it came into my mind to go home to Georgia to my grand- 

218 mother's place. 

"I had saw where this person had parked his car on Thirty-first 
and M Streets, a half block from where I was at that time. It came to 
my mind to take the car and go home to Georgia." 

Page 905. 
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"There was a closet in the same room I was in with this person 
on the floor; the door was open. I noticed some clothes hanging on this 
door. Oh, by the way, I turned the lights on as I stood up, after I tied 
the pillow case around this person, and I could see this pair of trousers 
hanging on this door. The color I don't know, but they were dark. 

"The intention was to get the car keys when I approached the 
trousers, I started searching and during searching for the keys for the 
car, Iran across a wallet. I took that wallet out of the trouser pocket, 
I opened it up and I took some bills out. It was a five and three or four 


ones. 
"I put that in my pocket and I continued to search until I found 
some keys. I looked at them, and I said to myself, 'This must be the 


car keys.' 

"At that time I went back out into where -- out of the closet into 

the room where the person was laying on the floor. The radio was still 
219 playing at that time. I went to a couch that I -- not the couch I 

was laying on, but the other couch. I pulled it out and unplugged the 

radio, put the radio under my arm, went into the bathroom, looked at my- 

self, and wondered why I had did something like that. 

"At that time I went back into the room, looked at this person again, 
turned the light out, and went out and down to where I had saw the person 
park the car." 

Page 906. 

"The car, as I remember, was locked. I fumbled with the keys 
until I found the right one. I unlocked the car, I got in the car, I pitched 
the radio over into the back seat, I started the car up and drove directly 
to Falls Church, Virginia, as I think, or recollect. I purchased a tank of 
gas there and a quart of oil. 

"From there I drove to Charleston, West Virginia, to a person I 
know named Ruth Belcher. 

"Question: When you first entered that apartment did you have 
any intentions of robbing anyone ? 

"Answer: I definitely did not. 
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"Question: Did you have any intention to stealanything from that 


apartment ? 

"Answer: I did not, sir. 

"Question; During the struggle with the man who attacked you, 
had you formed any intention at that time of killing him ? 

220 "Answer:: No, sir. 

"Question: At the time you were struggling with the man who 
attacked you did you have any intention then of stealing his car? 

"Answer: As I said, sir, when I got up and the man was on the 
floor, it came to my mind to go to Georgia. As far as stealing the car, 
no, sir." 

Page 907. 

"Question: At the time you were struggling with him, did you 
intend then to steal the car? 

"Answer: No, sir. 

"Question: Or to steal anything that belonged to him ? 

"Answer: No, sir. 

"Question: When you took the automobile what was your intention, 
Simply to go down to Georgia with it and leave it there, or what? 

"Answer: Well, sir, that didn't cross my mind of what to do with 
the car. 

"Question: When you were struggling with the decedent, the man 
who attacked you, were you afraid he might harm you in any way? 

"Answer: Well, sir, I had pushed this man away two times. The 
third time he attacked me and was holding me. I did have fear that the 
man might be, as what I have heard of, a maniac homosexual. 

221 "Question: Well, if he were, what harm could he do to you ? 

"Answer: That I don't know. I was just scared; that is all I 
know, sir." 

Then Page 918. 


MR, SKEENS: . Your Honor, I am going to object to any jumping 
around in this transcript. 


THE COURT: You can put anything in you want. I have already 
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ruled on that. Your objection is overruled. 
MR. FLANNERY: Page 918. 


"Question: Mr. Defendant, you testified that you left the home of 
. Price on the night or early morning hours of November 18. 


"Answer: That is correct. 

"Question: When did you first meet Mr. Price? 

"Answer: You mean the time? 

"Question: Yes. 

"Answer: The time was approximately around 10:25 or 10:30 in 
Guy's Restaurant on 8th Street, Southeast. 

"Question: Did you arrange to meet him there ? 

"Answer: I did.” 

Page 919. 

"Question: For what purpose? 

"Answer: I beg your pardon? 

"Question: For what purpose did you arrange to meet Mr. Price? 

"Answer: I asked him about going to a dance or someplace for 
entertainment that night. 

"Question: You did leave that dance with Mr. Price? Did you not? 

"Answer: Yes. I did. 

"Question: From there did you go out to Virginia? 

"Answer: In the State of Virginia. Yes. 

"Question: You heard Mr. Price testify here the other day in con- 
nection with what happened out in Virginia? 

"Answer: That is right. 

"Question: Did those things happen? 

"Answer: Yes. 

"Question: When you returned from Virginia you went to Mr. 
Price's home, did you not ? 

"Answer: That is correct. 

"Question: You had something there, some nourishment there, 
did you not? 

"Answer: I did. 

"Question: Were you drunk when you left Mr. Price's home? 
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"Answer: I was not. 

223 "Question: Had you consumed all of this fifth of the bottle of 
vodka, with the exception of the one inch that Mr. Price said remained?" 
Page 920. 

“Answer: If I alone consumed all of that? 
"Question: Had you alone consumed it? 


“Answer: No, sir. 

"Question: How much of it had you consumed? 

"Answer: Should I tell you about how many drinks I had out of the 
bottle ? 

"Question: Can you tell us how much of the fifth that you had? 

"Answer: I do not know to the correct amount. 

“Question: Did you have a pint of it? 

"Answer: I think a pint of any kind of alcoholic beverage would 
make me drunk to where I would not know what I was doing. 

"Question: Then you had less than a pint? 

"Answer: That is correct. 

"Question: You had nothing to drink at Mr. Price's home, then, 
did you? 

"Answer: No, sir. 

"Question: That is, by way of drinking I mean intoxicating bever- 
ages before leaving his home. : 

"Answer: I had some grapefruit juice. That is all. 

224 "Question: Had you been to Mr. Price's home earlier that Satur- 

day night ? 

"Answer: Early that Saturday night? 

"Question: Yes. 

"Answer: To my recollection, no." 

This is Page 921, and then 934. 

"Question: Then you walked down to the corner, as you term it, 
there at 31st and M Streets. Is that correct? 

"Answer: That is correct. 

"Question: Were you in uniform at that time ? 

"Answer: I was in this same suit I am in now. 
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"Question: You were not in a Marine Corps uniform ? 

"Answer: I was not. 

"Question: This automobile that you saw driving around; you 
observed it for quite an interval of time, did you not? 

"Answer: I would say altogether approximately five or ten 
minutes. 

"Question: Was this car in good condition? 

"Answer: I wasn't that close to it; off from a distance on the out- 
side it looked in good condition. 

"Question: Looked good from the outside? 

"Answer: Yes. A 1955 model. 

"Question: Of course you drove that car, did you not? 

"Answer: Later on I did. 

225 "Question: Was the car in good shape when you made that trip 

out to West Virginia ? 

"Answer: As far as I know about cars, yes. 

"Question: I mean it was not a piece of junk. 

"Answer: Definitely not. 

"Question: Was it while the individual was driving around that he 
reminded you of your father ?"' 

Page 935. 

"Answer: At a distance. 

"Question: Just at a distance ? 

"Answer: I was on the corner. He drives onM Street. Ata 
distance he had a small resemblance of my father." 

Then 937. 

"Question: But you knew it was not your father even from the 
first, did you not? 

"Answer: The statement speaks for itself, sir. 

"Question: I am asking you the question, Mr. Defendant. 

"Answer: I said that I knew he was not my father after he had 
walked by me. That is correct. 


"Question: So that any of your actions on this particular early 
morning hours was not with the belief that you were acting against your 





father ? 
- "Answer: No, sir. 

"Question: Is that correct? 

"Answer: That is correct. 

226 "Question: At what point was it that you blacked out, as Mr. 
Skeens said. 

"Answer: At the time when I grabbed the deceased and we went 
over on the floor. 

"Question: You blacked out? 

"Answer: There are different definitions of blacking out, in my 
opinion. . 

"Question: Give us your explanation of blacking out. 

"Answer: Like I said, I grabbed the man. I went over onto the 
floor, seeming like I was uncontrolled. When I came about myself I 
noticed the man was motionless when I took my hands from around his 
neck. 

"Question: When you were blacked out you did not know what this 
other individual was doing. Is that right? 

"Answer: Yes. 

"Question: What? 

"Answer: That is right. 

"Question: Tell, then, how you were acting in self-defense if you 
did not know what this other person was doing to you?" 

Page 939. 

"Answer: How I was acting in self-defense, sir? 

"Question: Yes. 

"Answer: When the man made advances to me for the third time 

227 I got him off me or attempted to get him off me. He wouldn't go 
so I grabbed him around his neck and that is all I can remember, until 
I came about myself after he was motionless. 
"Question: You remember, then, clearly what happened from 


thereon, do you not? 


"Answer: On occasions, yes. 
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"Question: You were not in any danger while the man was motion- 


less there on the floor, were you? 

"Answer: Was I in any danger ? 

"Question: Yes. 

"Answer: No, sir. The man was lying still on the floor. 

"Question: You were not in any danger, then, at that time of 
serious bodily harm, or death, yourself, were you? 

"Answer: No, sir. I was not. 

"Question: It is at that time, then, that you reached over onto the 
bed and got this cloth, though, is that not so? 

"Answer: As I stated, I rested*my hand on the couch like this. I 
grabbed -- I had a piece of cloth in my hand. I don't know what it was 
until Detective Donahue told me it was a pink pillow case. 

"Question: At that time the man was motionless on the floor, was 
he not ? 

228 "Answer: As Ican recall. Yes. 

"Question: You were not blacked out at this time, were you? 

"Answer: No, sir. I was not. 

"Question: So what you did, then, was to take this cloth and wrap 
it around the person's neck? 

"Answer: That is correct. 

"Question: While he was helpless on the floor -- 

"Answer: That is right. 

"Question: -- you twisted it tight, did you not? 

"Answer: Like I said, I put it around his neck. I thought I put a 
half knot in it, but the evidence showed it was twisted like a garrote. 

"Question: What was your purpose in making it tight around his 
neck? 

"Answer: That I can't explain. I do not know. 

"Question: You do not know what your purpose was in doing that ? 

"Answer: That is right. 

"Question: How were you able to get it around his neck while he 
was lying on the floor? 

"Answer: Just put it under his neck. 
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“Question: You picked his head up and put it under his neck? 

229 "Answer: I do not know, in detail. I remember I got under his 
neck and around his neck. That is all I can remember. 

"Question: Then after you pulled it tight you got up and turned on 
the lights ? 

“Answer: That is right. 

"Question: You did not tie this around his neck or put it around 
his neck loosely, did you? 

"Answer: Like I said, I thought I tied it -- from the way the thing 

showed up it was twisted like a garrote. 

"Question: When you say you 'thought you tied it' you mean tied 
it lightly ? 

"Answer: In a half knot. 

"Question: Tight around the neck? 

"Answer: That I do not know. What do you consider tight? 

"Question: Making an indentation in the neck? 

"Answer: That I do not remember. I do not know. 

"Question: Let me ask you this: When you turned the light on you 
had a chance, then, to look at the body on the floor, did you not? 

"Answer: When I turned the light on I stood right down at the 
person. That is right. 

"Question: You could see this object around his neck very clearly 
at that time, could you not? 

230 "Answer: I remember seeing it. Yes. 

"Question: Let me ask you this: Did you kneel down beside the 
body and attempt to remove this thing from around the neck that you had 
put there? 

"Answer: Did I kneel down? 

"Question: Yes. 

"Answer: No, sir. 

"Question: Did you make any effort to revive this individual on 
the floor ? 

"Answer: I did not. 
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"Question: Why? 

"Answer: What do you mean 'revive' ? 

"Question: Pardon? 

"Answer: What do you mean 'revive' ? 

"Question: You do not know what the word 'revive' means ? 

"Answer: Yes. I understand what the word 'revive' means. 

"Question: What does it mean? 

"Answer: It means to take something that is -- well, take a dog, 
or something, that has been run over by a car, and is laying motionless, 
dead or unconscious; or a drowned person. You take a drowned person 
and pump the water out of him. 


"Question: Did you make any effort with respect to this person 


231 on the floor to bring him to? 

"Answer: I did not. 

"Question: Why? 

"Answer: After the way the man had 'did' me, sir; after the 
advances he had made; the way he had made them, I did not care what. 

"Question: You did not care? 

"Answer: No, sir. 

"Question: Even after you had gotten up and he was defenseless 
on the floor you did not care? 

"Answer: Why should I care? 

"Question: As a matter of fact, is it not true you have no regrets 
whatsoever about the actions of that particular morning in November ? 

"Answer: As far as taking a man's life, yes, I do." 

And 946, bottom of the page. 

"Question: When you first saw this man after he had gotten out of 
this car you made the statement this morning 'I was suspicious of him.' 
Do you recall making that statement this morning? 

"Answer: That is right. 

"Question: What did you mean by that? 

"Answer: A normal man, or normal stranger, in anyone's opinion, 
is not going to ride up and down a street looking at a person without 

232 some reason. 





118 
"Question: So that you formulated the opinion, did you not, that 
while you were out in the public street that this man was not a normal 


person? 

"Answer: A stranger to me. Yes. 

"Question: Was it at that time that you suspected he was a 'queer' 
or a homosexual ? 

"Answer: Not at that time. No, sir. 

"Question: The man stared at you out there? 

"Answer: The man stared at me. Yes. 

"Question: He acted rather strange? 

"Answer: What do you mean by ‘strange’ ? 

"Question: His walking up the street, turning around, and looking 
at you. 

"Answer: Walked just like any other man would. 

"Question: Did he talk like any other man? 

"Answer: He had the same voice as any other man. 

"Question: Being suspicious of him you next said that he was 
above you on 31st Street where he had stopped and was just merely 
staring at you, and at that time you said you turned your back to him. 

"Answer: That is right. 

"Question: Why did you turn your back to this man who was acting 

233 So strangely or whom you were suspicious of ? 

"Answer: What I mean by 'turned my back to him' I turned back 
toward him, 'M' Street, looking for a cab to get back to the barracks in. 

"Question: Did you move away from the corner where you were 
standing ? 

"Answer: Did I move away from the corner where I was standing? 
No, sir. 

"Question: Of course, no cab came while you were there? 

"Answer: Two cabs came by the whole period I was standing there, 
as I can recall. 

"Question: This was what time in the morning? 

"Answer: Between 3:00 a.m. and 3:15, I would say. 
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"Question: Then you said that this man invited you to go up to his 


apartment. 

"Answer: That is right. 

"Question: You went with him? 

"Answer: For a cup of coffee, which he had invited me for." 

Page 949. 

234 "Question: Were you so thirsty, is that why you went up to his 

apartment? 

"Answer: Are you asking for the reason why I went to his apart- 
ment ? 

"Question: I asked: Did you go because you were thirsty ? 

"Answer: I went for the mere reason it was 3:15 in the morning. 
It was late hours. Iwas AWOL. Emilia Parrish was not home. I was 
intending to go there to rest, so I took it into my mind to go to this 
man's house and get a couple of hours sleep. That was it. 

"Question: When you went to his home it was with the intent of 
sleeping there ? 

"Answer: I guess you could call it that. Yes. 

"Question: He had not invited you to spend the night with him, 
had he? 

"Answer: He had not. 

"Question: Had you intended, then, to ask him if you could take 
a nap? 

"Answer: It might occur to me. Yes. 

"Question: What that your intent? 

"Answer: Not at that time. No. 

"Question: When did you form that intent ? 

‘Answer: When the man asked me if I was tired, to go ahead and 

235 lay down. I took his invitation. 

"Question: Is it not a fact that you were the one that asked the 
deceased if you could take a nap? 

"Answer: I was the one that asked him? 

"Question: Yes. 
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"Answer: Like I stated, I leaned -- the back of the couch there 
was no back on the couch, but the wall in back of the couch -- I closed 
my eyes for an instant. He said, 'If you are tired and sleepy go ahead 
and lie down,’ and that I did." 

Then 951. 

"Question: Is it not a fact that instead of sitting on the couch as 
you have demonstrated for the jury when you closed your eyes and that 
you were laying down on the couch facing the wall? 

"Answer: At the time that the invitation was given to me? 

"Question: What invitation? 

"Answer: Is that the time you are talking about; when I closed my 
eyes? 

"Question: I am talking about the time when you were there on 
the sofa. Did you at all times remain there in that position with your 
back against the wall? 

"Answer: Are you talking about, sir, when I was sitting on the 

286 couch and I mentioned leaning back against the wall and the man 


asked me if I was tired and sleepy to go ahead and lay down? 
"@uestion: Let us start from there. 
"Answer: Is that the time you are talking about? 
"Question: No. I am talking about the time when you were rest- 
ing; when you decided -- when you took off your clothes and decided to 


rest. What was your position at that time? 

"Answer: I was laying on my right side. 

"Question: Facing the wall? 

"Answer: Facing the wall. 

"Question: Were the lights on or off at this time? 

"Answer: They were on part of the time, until -- I stated I laid 
there a couple of minutes and noticed the lights go out. 

"Question: You already suspected at that time this man was a 
homosexual, did you not? 

“Answer: I did not know for definite. 

"Question: You did not know definitely, but you suspected it, did 
you not ? 
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"Answer: I had, maybe, a slight idea. That is right. 
"Question: Before you took your clothes off you had that slight 
idea, did you not? 
"Answer: That is right. 
"Question: Have you ever known any other people that were that 


"Answer: Had I ever known any other homosexuals ? 

"Question: Yes. 

"Answer: I talked to them. Yes. 

"Question: Did they have the reputation of being an 'easy target'?" 

953. 

"Answer: Would you explain ‘easy target'? 

"Question: To get things out of them; money, cars, things; things 
of that type. 

"Answer: I have borrowed money, I have borrowed cars from 
people of that sort." 

954. 

"Question: By the way, when the deceased first came there to you 
at the sofa, you say he put his hands on your privates; that was ina 
friendly manner, was it not? 

"Answer: I do not call that a friendly manner. 

"Question: He did not try to hurt you there, did he? 

"Answer: At that time, no, sir. 

"Question: What did you do at that first instant? 

"Answer: With my two hands I pushed him back. 

"Question: Did you do it with your two hands or your elbow ? 

“Answer: With my two hands." 

974, at the bottom of the page. 

"Question: But you did use some piece of cloth or material to put 
on the door handle when you opened the door to go out of the apartment ? 

"Answer: That is right, sir," 

975. 


' "Question: And when you got out of the apartment, you did like- 


wise to close the door, use a piece of material? 
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"Answer: That is correct, sir. 

"Question: You didn't have any gloves on at that time, did you? 

"Answer: No, sir, I didn't. 

"Question: And your purpose in doing that was what? 

"Answer: Iam sorry, sir. I can't explain it. I don't know why. 
I mean, there is no special purpose, I don't guess, unless the logical 
reason I can say is to keep fingerprints off the door handle. 

"Question: You knew about fingerprints then at that time, did you 
not ? 

“Answer: I did, sir. 

"Question: And did you make any effort inside the room to wipe 
off any fingerprints ? 

239 "Answer: I did not, sir. 

"Question: Now, you did pick up your belongings, though, includ- 
ing your lighter, cigarette lighter, and took everything that belonged to 
you? 

"Answer: My cigarettes and cigarette lighter was laying ona 
table also with a cup that I drank coffee out of." 

977. 

"Question: Did the deceased give you permission to take those 
keys out of his pants pocket? 

"Answer: No, sir, he did not. 

"Question: Did he give you permission to take the money out of 
his wallet? 

"Answer: No, sir, he did not." 

978. 

"Question: The radio, to unplug it? 

"Answer: No, sir. 


"Question: Did he authorize you to use his automobile or tell you 
you could take the automobile ? 
"Answer: No, sir." 


That is it. 
*x 
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240 THE COURT: Mr. Flannery, you rested, did you not ? 
MR. FLANNERY: Yes, Your Honor. 


I want to announce one other thing. It is agreed and stipulated 


between counsel that as to the value of the automobile, it is agreed that 


the value is in excess of one hundred dollars. 

THE COURT: Very well. 

MR. FLANNERY: Than, for the record, I would like to introduce 
these various exhibits into evidence. 

THE COURT: You did not mark the keys for identification, did you? 

MR. FLANNERY: I marked them, but I am not going to offer them. 

THE COURT: In fact, I wouldn't permit you to. 

MR. FLANNERY: No, sir. I didn't connect them up. 

Your Honor, I offer into evidence 5-A and 5-B for identification, 
this fingerprint chart. 

THE COURT: Any objection? 

MR. SKEENS: No objection. 

THE COURT: They will be received. 

THE CLERK: Exhibits 5-A and 5-B. 


(Government Exhibits 5-A and 5-B 
were admitted into evidence.) 


MR. FLANNERY: And also, at this time, I offer 6-A, 6-B, 6-C, 
and 6-D, for identification. 

THE COURT: Any objection? 

MR, SKEENS: No objection. 

THE COURT: Mark them as being received. 

THE CLERK: Government Exhibits 6-A through D. 


(Government Exhibits 6-A, 6-B, 
6-C, and 6-D were admitted into 
evidence.) 


MR. FLANNERY: I offer Number 10 for identification into evi- 
dence, Your Honor, the photographic enlargements of prints taken in the 
deceased apartment and known prints of the defendant. 

MR, SKEENS: No objection. 

THE COURT: Mark them in evidence. 
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(Government Exhibit No. 10 was 
admitted into evidence.) 


MR. FLANNERY: I offer Number 11 for identification, Your 
Honor. 

THE COURT: Any objection ? 

MR, SKEENS: No objection. 

THE COURT: Mark it in evidence. 


(Government Exhibit No. 11 was 
admitted into evidence.) 


MR. FLANNERY: Thank you, Your Honor. The Government will 
rest its case. 

MR. SKEENS: May we approach the bench, Your Honor ? 

THE COURT: Yes. 

(At the bench:) 

MR. SKEENS: Your Honor, at this time the defendant takes the 
position that without the oral statements of Cecil Franklin and Sergeant 
Donahue and the judicial admissions of the defendant, the Government 
has failed to prove a prima facie case of homicide, and, therefore, we 
are entitled to a judgment of acquittal. 

THE COURT: The inverse of that is, you are not. I will deny 


your motion. . 


(In open Court:) 

MR. SKEENS: The defense is ready to proceed, Your Honor. 
THE COURT: Very well. 

Are you going to have many witnesses ? 

MR. SKEENS: One more besides the doctor. 

Thereupon 


DOCTOR ALEXANDER BELLER 

was called to the stand by and on behalf of the defendant, and having 
243 been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. SKEENS: 
* * a * 
Q. Do you specialize in any field? A. Psychiatry. 
* * * cd 
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252 Q. Now, doctor, turning to your position at the Naval Annex, did 
you have occasion to get a report or an order of some nature to examine 
253 Jim B. Edmonds psychiatrically? A. Yes, I did. 

Q. When was that, to the best of your knowledge? A. Well, I 
recall it now to be November, but I gather it was -- it is noted here on 
the 6th of November, from the report before me. 

Q. The actual date is what? A. The actual date of examination 
was on the 16th of November. The date of request, presumably, was on 
the 6th. 


a * * * * 
Q. Now, did you get any notification as to the purpose for this 


examination? 
%* ak * ok * 


254 THE WITNESS: Yes. There is a statement to this effect, ''Be- 


cause of behavior problem." 
* 5 3 * x 5 


THE WITNESS: He described to me that he had become increasingly 


255 bored and dissatisfied and resentful of his duties at his present post; 
experienced them as monotonous and overburdening, and feels there is a 
general lack of interest and consideration on the part of the personnel. 

* * * * * 
BY MR. SKEENS: 

Q. And what else did the consultation reveal to you? A. Well, I 
could read it in its entirety. I would almost be inclined to think I could 
do that better than attempting to recall. 

THE COURT: Well, you may consult your report and then answer. 

THE WITNESS: Well, in the course of his complaint he described 
difficulty in getting along with others on the post, feeling ridiculed, 
harassed and provoked, and in particular when references were made to 
the circumstances of the death of his mother. 

256 At the time, it was my impression that his current tension had 
started shortly after the release from prison of his father, and that he 
found himself increasingly more preoccupied with the safety of his 
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younger sister and the grandparents in his home town. He seemed to 
have great fears of violence on the part of his father, and seemed to 
have felt it his responsibility to be stationed in the home town to protect 
them. 

It was my impression at the time that he had recently re-enlisted 
in the Marine Corps, but without any intrinsic motivation, but apparently 
to repay debts he had incurred. He felt uncertain about his ability to 
get along in the Marine Corps unless he were transferred to his home 
town. It was at that time my impression that he had a very disturbing 
childhood background and I made note of the information that his father 
had murdered his mother -- killed his mother with a gun during a 
drunken rage in the patient's presence at the age of eight, and apparently 
the patient was subsequently involved in a trial. 

BY MR. SKEENS: 

Q. Now, sir, in relation to that, did he -- do you recall whether 
or not he showed you newspaper clippings of that trial that he had in his 
wallet with him? A. I have no recollection. 

257 Q. You don't recall whether he did that or not. All right. 

Now, what about his thinking? Was it organized or disorganized? 
A. Well, to answer that question I would really have to read just what 
it Says. 

Q. What does it say? A. There isa statement to the effect that, 
"There was no evidence of a mood affect or thinking disorder." This is 
followed by a statement, "His thinking was disorganized, erratic, and 
he appeared on the verge of explosive rage and fear." 

* * * cd ok 

Q. What was it you saw in this marine that gave you the appear- 

ance that he was on the verge of explosive rage and fear? A. Sucha -- 


this was inferred from his general behavior, general appearance, 
gesture, posture and the content of his verbal productions. It would be 
difficult, at this point, to pin point it and say it was just this, but it was 
the overall impression of various elements. 

Q. Now, sir, looking at the defendant today, has his actual physical 
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258 build and appearance changed much since you have seen him? 
A. I don't think so. 
Q. You don't think so? A. No. 
Q. So, so far as you know, he was roughly the same physical 
makeup as he is now, his build and everything? A. Yes. 


Q. Now, sir, as a result of your examination, did you discuss with 
the defendant at that time what you were going to do? A. I don't recall 
that I did. I just don't recall. 

Q. Now, after he left, did you do anything concerning his future 
freedom? A. His future freedom? 

Q. Freedom around the marine post or barracks? A. Well, as I 


recall, I made a recommendation in my consultation report about his 
status. 

Q. What was that? A. I felt that it was not advisable to transfer 
him to another post. I did not feel that he would adjust to the Marine 
Corps. I felt at the time that there was a possibility, a further possibility, 
of violent loss of emotional control in relation to his father, and I felt 
that he should be hospitalized for further observation for his own welfare, 

259 and subsequently separated from the Marine Corps. 

Q. Now, when did this recommendation, if you know -- when did 
it get to the attention of his commanding officer? A. I don't know. I 
don't recall. 

Q. Do you know when you made the recommendation, how long it 
takes to process it? A. Well, Iam really unable to answer that. 

Q. Well, ina case of that kind, where you do recommend further 
hospitalization, do you ordinarily notify the commanding officer to 
restrain him to the post so he can be taken to the hospital? A. Not 
necessarily. That would depend upon the urgency of the case. 

Q. Do you know whether you did that in this case? A. I don't 
remember, but I don't believe so. I just don't remember, I'm sure, I 
don't think so. 

Q. Now, sir, before I ask you to give any professional opinion, I 
would like to give you some facts that have been developed here at the 
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trial yesterday, today, and last week. 

There is evidence in the case that this defendant, within a period 
of some forty hoursiafter you examined him -- in other words, you 
examined him before he got into some difficulty. Your examination was 
on November 16. On the early morning of the 18th of November, 1956, 


260 this defendant was involved in an altercation with an alleged 
homosexual, who grabbed him by his private parts and attempted to 
kiss him, and there was a scuffle and he eventually grabbed the deceased 
by the neck and held him until he was no longer moving, until he was 
motionless. 

Now, that all happened some forty hours after you examined him, 
on November 18. On November 26, this same defendant -- there is 
evidence that says that he took an automobile, drove it down the highway, 
around 80 or 85 miles per hour into a ten foot high embankment, and 
slammed into it with the vehicle, and he later, there is evidence, told 
several witnesses that he did it for the purpose of taking his own life, 
and that, in addition to that, if they would release him, he would do it 
again. 

Now, Sir, on the basis of your examination of this defendant on 
that one day, November 16, 1958, I am going to ask you for your profes- 
sional opinion. 

THE COURT: Did you make a mistake in the year? You said 1958. 

MR. SKEENS: Excuse me. '56. 

BY MR. SKEENS: 

Q. On the basis of your examination, November 16, 1956, the jury 

here must make a decision as to this defendant's mental capacity early 

261 in the morning, Sunday, November 18, 1956, some forty hours 
after you saw him. The jury must, here today, or in this trial, deter- 
mine -- 

THE COURT: Complete your hypothetical question. 

BY MR. SKEENS: 

Q. So lask you, doctor, on the basis of what I have told you and 

what you have examined of this defendant, can you give your opinion to 
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this jury as to the defendant's mental condition, whether he was suffer- 
ing from a psychosis on the morning of the 18th of November, 1956? 
A. Iam sorry, Iam unable to say what his condition was. 
Q. Is it your testimony you cannot give an opinion as to whether 


this man was suffering from a psychosis or not? A. Yes, it is. 

Q. Are you telling the jury that you cannot, in your position as a 
psychiatrist and on the basis of what I have told you, you cannot tell the 
jury that this defendant was sane, or suffering from no psychosis beyond 


a reasonable doubt? A. Icannot. It is far too complex a question to 
be able to answer without actually having observed the situation -- I 
mean, having had a chance to examine the patient. 
* *x * * 
262 CROSS EXAMINATION 
BY MR. FLANNERY: 

Q. Asa matter of fact, doctor, you never really examined the 
person in the true sense of the word, have you? You observed him for 
a period of some thirty or forty-five minutes? Isn't that right? A. I 
imagine that is a matter of definition. 

Q. Well, what do you say to that? A. Well, obviously I felt there 
was an examination at the time. 

Q. 30 or 45 minutes. A. Limited as it was. 

Q. Now then, however, you were not able to give a diagnosis, 
were you, based on that 30 -- A. Not beyond the one that I gave at that 
time. 

Q. That was an impression. A. Yes, that is correct. 

Q. That is different from a diagnosis; isn't that right? A. Yes, 
it is. 

Q. And before you could honestly give the diagnosis I imagine 
you felt you would need more opportunity to examine the man; isn't that 
right? A. Yes. 

263 Q. And that is really the reason, isn't it, that you recommended 
that he be observed in a hospital; isn't that right? So that someone 
could look at him and give a proper diagnosis after they had the oppor- 
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tunity to examine him? A. Well, that is not entirely correct. A diag- 
nosis of this kind is an ongoing process, starting with the examining 
physician, as myself, and progressing through various steps. 

At that time I felt he needed further examination before a definitive 
diagnosis could be reached. 

Q. Now, you will agree, won't you, that if he had been sent to a 
place like St. Elizabeth's Hospital, which is one of the best known mental 
institutions in this country, and examined there for a period of some 
sixty days and observed by doctors on the staff and given clinical psycho- 
logical tests, that they, of course, would be in a much better position 
than you to give a diagnosis as to this man's condition? A. That is so. 

Q. Now, then, you didn't feel, did you, doctor, that at the time you 
looked at this man that he was psychotic? A. No, I did not. 

Q. You did not. Now, would you mind defining, for the benefit of 
the jury, what a psychosis is? A. A psychosis is a mental disease of 
very grave and serious proportions in which the person who has it has 

264 such a derangement in his thinking and his feeling and his attitudes 
towards himself and the world about him, that he is unable to adequately 


distinguish or discriminate and act upon what most ordinary people are 
able to do. In other words, his contact between himself and others is 
very seriously disturbed. He can't tell right from wrong at times. 


Q. In other words, he has a major mental disease. A. Yes. 

Q. I believe, in answer to one of Mr. Skeens' questions, you said 
the term "psychosis" falls very closely to the definition of the word 
"insane," or "insanity." Isn't that right? A. Yes. 

Q. Now then, in your opinion, he did not have a mental disease; is 
that right? A. In my opinion he had the diagnosis that I gave at the time. 

Q. The diagnosis that you give which was "emotional instability 
reaction"? A. With anxiety features. ) 

_ Q. With anxiety features. Now, that isa personality disorder, 
isn't it? A. Yes. 

Q. As distinguished from a psychosis, which is a mental disease? 

265 A. That is correct. 
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Q. So one who had what he had, your impression, emotional in- 
stability, did not have a mental disease, but had a personality trait dis- 
order; would you say that? A. At the time I examined him, that was 
my impression. 

Q. Nor, did you feel that he had a mental defect, did you? A. Well, 
I apparently did not. 

Q. All right. And there was no evidence of mood affect or think- 
ing disorder; wouldn't you say that? A. That is correct. 

Q. His thinking was not illogical, was it, nor irrational; isn't that 
correct, sir? A. That is correct. 

Q. And he was able to judge, think and discriminate in the ordi- 
nary sense of the word. A. MayI say this: I am going by the report at 
this point -- 

THE COURT: Of course, your memory was better then than it is 


THE WITNESS: Much. 
BY MR. FLANNERY: 
Q. And what I am saying to you is in your report, isn't it? 
266 A. Substantially. I believe there are a couple of things that are 
not in my report, but -- 
Q. What is not in your report? A. I don't believe I used the word 
illogical at any time. 


Q. Well, I will ask you, whether or not it was in the report, would 


you say his thinking was illogical? A. To gather from the contents of 
the report, I would say at that time I did not think so. 

Q. All right. And as you told Mr. Skeens, you are unable to voice 
an opinion as to what his mental condition was two days after you saw 
him? A. That is correct. 

Q. I believe that is all I have of this witness. 

THE COURT: Redirect? 

REDIRECT EXAMINATION 
BY MR. SKEENS: 
Q. Now, doctor, as a professional man, a man suffering from a 
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personality trait disorder, and, as you have said, he is on the verge of 
-- what was that? Emotional break -- of rage and fear ? 

Now, don't you think that if he experienced that, that you would 

need to examine him again after that experience to determine whether 
267 or not the personality trait disorder was more than just a trait 
disorder? A. I am not sure I understand. 

Q. You said in your report that he was on the verge -- A. Yes. 

Q. -- of an outrage, burst of fear, which could be triggered by 
anything; isn't that true? A. Well, I said, in relation to his father. 

Q. It could be triggered by anything, though. A. I cannot say that. 
I really could not commit myself on that. I will just say I can't say that. 
It is much more complex than that. 

Q. And, doctor, I would like one last thing from you. Asa 
psychiatrist, isn't it possible for a man to suffer from a personality 
trait disorder, and it could develop, with additional factors thereafter, 
into a psychosis, which would not result -- not be a mental defect, but a 
mental disease? 

THE COURT: Can you answer that question, doctor? Is it clear 
to you? 

THE WITNESS: I understand it. 

THE COURT: All right. Then answer it. 

THE WITNESS: I cannot say. 

BY MR. SKEENS: 

Q. You would need more information? A. I would need much 

more information. 

MR. SKEENS: All right, sir. 

THE COURT: Any recross? 

MR. FLANNERY: Just one question I overlooked. 

| RECROSS EXAMINATION 
BY MR. FLANNERY: 
Q. It was your opinion at the time he was in your ‘office -- rather 


? 


at the time he left your office, that he was not dangerous to others; isn't 


that right? A. Well, if he left my office on his own, then it was my 
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opinion that he was not. 

Q@. And he did leave your office on his own? A. I believe he did; 
I just don't recall, actually. I believe he did. 

* * * * oe 

THE COURT: Mr. Flannery, did you intend to have marked into 
evidence those pieces of pillow slip? 

MR. FLANNERY: Yes, I did, Your Honor. 

THE COURT: You overlooked it. 

MR. FLANNERY: Yes, I did. I overlooked that. May I offer them? 

THE COURT: Yes. 

MR. FLANNERY: Thank you, Your Honor. 

THE CLERK: Government Exhibits 2-A and 2-B. 


(Government Exhibits 2-A and 2-B 
were admitted into evidence.) 


MR. SKEENS: Your Honor, at this time, Defendant's Exhibit 1, 
which is referred to extensively by the doctor -- he read practically 


everything in it -- I would like to have it introduced into evidence as 
Defendant's Exhibit 1. 

MR. FLANNERY: I don't think, technically, it is admissible, Your 
Honor. The doctor's testimony is the evidence. He used this to refresh 
his memory. So, I don't think that is admissible and, therefore, I object. 

THE COURT: Objection sustained. He refreshed his memory and 
testified. 

Thereupon 

ROBERT LUKE EDMONDS 
was called as a witness by and on behalf of the defendant and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SKEENS: 
* * * * * 
270 Q. What is your present occupation? A. U.S. Navy. 

Q. How long have you been in the navy? A. Since September 8, 
1952. 

Q. Now, sir, do you see Jim B. Edmonds here? A. Yes, sir. 
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Q. Is he related to you? A. Brother. 
* * x 
272 (At the bench:) 

MR. SKEENS: In order to protect my rights on a motion for judg- 
ment of acquittal at the end of the Government's case, I now renew that 
at the end of the defendant's case, for judgment of acquittal, on the 
ground that there is insufficient evidence to sustain the charge of homi- 
cide without the oral admissions made to police officers and the judicial 

273 statement of the defendant in Court. 

THE COURT: Motion denied. 

(In open Court:) 

THE COURT: Well, I understand the doctor is in Judge Letts’ 


Court and just can’t get away right now. We might as well recess. The 


doctor knows where to come, doesn't he? 
MR. FLANNERY: Yes, he said he will be right here as soon as 
he finishes. 
THE COURT: Very well. With the usual admonition of the Court, 
the jury will go with the bailiff, until the return of Court. 
* * * 
REBUTTAL EVIDENCE BY GOVERNMENT 
Thereupon 
DOCTOR WILLIAM CUSHARD 
was called as a witness by the Government, and having been first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
cd * x ac * 
275 Q. Now then, doctor, did you, pursuant to a request from the 
United States Attorney's office, examine the defendant in this case, Jim 
B. Edmonds, on or about December 7, 1956, at the District of Columbia 
Jail? A. Yes, I did. I examined Mr. Edmonds at the District of Colum- 
bia Jail on December 7, 1956. 
276 Q. And then subsequent to that examination on December 7, 1956 
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did you have occasion to see him at St. Elizabeth's Hospital? A. I did. 
Q. Very well. A. Between December 27, 1956 and February 27, 


1957. 

Q. That was a 60-day period? A. 60-day period, yes. 

Q. He was sent there, was he not, for a period of observation, 
mental observation? A. Observation and determination -- 

MR. SKEENS: I object to that, Your Honor. I would like to ap- 
proach the bench. 

(At the bench:) 

MR. SKEENS: I have to ask for a mistrial. There is a clear 
violation of 4245. The jury is not supposed to know he had a 60-day 
mental observation. 

THE COURT: Overruled. 

(In open Court:) 

BY MR. FLANNERY: 

Q. Now then, did you have occasion to see him during the 60-day 
period he was at St. Elizabeth's Hospital? A. I did. 

Q. Very well. Now then, does the record reveal just what was 

277 done as far as the defendant was concerned in St. Elizabeth's 
Hospital? A. Well, he was under continual observation at the hospital 
with reference to his conduct and behavior, by physicians as well as 
nurses and hospital attendants. 

He had several psychiatric examinations by physicians attached 
to the hospital. 

MR. SKEENS: I object to what anybody else did, other than what 
this doctor did, Your Honor. 

THE COURT: Well, I suppose these doctors were under your 
supervision? 

THE WITNESS: All the doctors -- 

THE COURT: Objection overruled. 

BY MR. FLANNERY: 
Q. Did you examine him? A. I examined him, yes, sir. 
Q. Did he have a clinical psychologist examine him? A. He did 
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receive a clinical psychological examination, and several psychological 
tests. 

Q. Was his intelligence quotient determined? A. It was. 

Q. And what did that reveal? A. It revealed a full scale 1.Q. or 
intelligence quotient of 104. 

THE COURT: Is that high? 

278 THE WITNESS: Anything from 90 to 110, Your Honor, is average. 
He was 104, which puts him a little above the middle of the average -- 
well within the average scale. 

BY MR. FLANNERY: 

Q. All right. Now then, let me ask you this, doctor: Asa result -- 

MR. SKEENS: I would like to approach the bench before another 
question is answered. 

THE COURT: | Why don't you object to this entire line of question- 
ing, and I will rule on it, instead of coming up when every question is 
asked. 

MR. SKEENS: Well, I would like to state the grounds, and I don't 
think the jury should know. 

THE COURT: All right. 

(At the bench:) 

MR. SKEENS: I rely, not only on the statute 4245, but also rely 
on the appellate opinion in this case that says any testimony of that 
examination, 60-day examination, conducted under 4245, on Page 7 of 
the opinion: "If the statements testified to by the doctor were made in 
connection with examination under 4244, the testimony would unques- 
tionably have been barred under the clear language of the statute." 

THE COURT: There are no statements here. 

MR. FLANNERY: No statements. 

THE COURT: I will deny your motion. 

(In open Court:) 

BY MR. FLANNERY: 

Q. Now, then, doctor, based on your examination of this man, in 

your opinion, was he psychotic? A. No, sir. 
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Q. Psychosis is the major mental disease, isn't it? -A. Yes. 


Psychosis is a major mental disease, as opposed to a psychoneurosis, 
which is usually referred to as minor. However, I might say, some 
psychoneurotics are almost as sick as psychotics. But, generally speak- 
ing, the psychoses are referred to as the major mental diseases. 

Q. All right. In your opinion, did he Have a mental disease of 
any kind? A. I did not find evidence of mental disease. I did find him 
to be anxious, tense, and uncomfortable, and, in my opinion, holding 
himself under rather rigid emotional control, and unstable emotionally, 
but not actually sick mentally; not suffering from a mental disease. 

Q. Did he have a mental defect? A. Well, he definitely was not 
mentally defective; no. 

Q. Did you find anything which would cause you to feel that on 
November 18, 1956 that he had a mental disease or mental defect ? 

280 A. I did not. 
MR. FLANNERY: Your witness. 
CROSS EXAMINATION 
BY MR. SKEENS: 

Q. Now, Doctor Cushard, you understand, of course, that, as a 
human being, you are limited in coming to these conclusions, and this 
is just your opinion; isn't that correct? You didn't actually know, asa 
fact, did you? A. I am giving my professional opinion; yes, sir. 

Q. And that is based on your having observed Jim Edmonds so 
period of time, almost from November 18, 1956, until -- when was it -- 
December, you first saw him? A. No, I didn't see him until Decem- 
ber 7, 1956. 

Q. That was the first time? A. First time I had ever seen him. 

Q. Isn't it true you told the District Attorney that this case was 
most unusual? A. Most unusual -- I mean -- you mean in my report ? 
The circumstances in this case are quite unusual. 

Q. And didn't you also say that you believed he was in a state of 
precarious balance at that point, on December 7, 1956? A. I did. 

Q. Now, how do you distinguish between precarious balance and 

281 a person who is not suffering from a psychosis? A. Just as I 
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previously mentioned, he was tense, anxious, and it was my impression 
as a result of my initial examination of him, that he was a very un- 
comfortable person. He was immature emotionally, and somewhat un- 
stable, which was not surprising in view of his total life history, and 
what had happened to him. And, that there was a very distinct possibility 
that as a result of instability that he might become psychotic, but I did 
not find evidence that he was psychotic. 

Q. You didn't find it? A. I did not find any evidence that he was 
psychotic. 

Q. And you base that primarily on what your staff told you and 
what you talked to the defendant about? A. I based it both on my -- I 
base that opinion both on my examination, conducted independently at 
D. C. Jail on December 7, 1956, and upon subsequent examinations at 
St. Elizabeth's Hospital. 

Q. Well, doctor, wouldn't the ideal situation be for you to give an 
opinion as to say, Edmonds’ mental condition on November 18, 1956, 
‘would be to examine him on that day. Wouldn't that be the ideal situation? 
A. It certainly would. 


Q. And any time you have to go ahead and conduct it at a later 
282 period, which in this case you say you saw him on December 7th, 
and then later on, December through February -- A. That is correct. 


Q. -- that you were then required to base your opinion on an 
examination which is subsequent to the time of November 18, 1956, and 
you had to progress what you learned to a point back to November 18, 
to determine this man's mental condition. A. My conclusion was based 
on my examination on December 7 and subsequent examinations at St. 
Elizabeth's Hospital. 

Q. Now, are you saying then to the jury that in your opinion on 
November 18, 1956, you are convinced beyond a reasonable doubt that 
the defendant was sane ? 

MR. FLANNERY: I object to that. 

THE COURT: Sustained. 

BY MR. SKEENS: | 
Q. Well, sir, are you convinced beyond a reasonable doubt that 
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the defendant was not suffering from a mental disease or defect -- 

MR. FLANNERY: I object to the form of that question. 

THE COURT: I sustain it. You mustn't say what you know is 
objectionable. Go ahead. 

283 BY MR. SKEENS: 

Q. Do you have any doubts about it. 

MR. FLANNERY: I object to that. He is an expert. He can ask 
him what his opinion is. 

THE COURT: Sustained. 

BY MR. SKEENS: 

Q. Now, sir, you were told, were you not, during the course of 
your examination that this defendant, some eight days after the alleged 
offense, on November 26, 1956, attempted to kill himself by taking an 
automobile and driving it into a ten foot embankment at the rate of 80 to 
85 miles per hour; do you know that? A. The patient himself told me 
akout that in the first examination I made on December 7th. 


Q. Did you later confirm it to be true? A. Yes, sir. I learned 


that that was true. 

Q. Now, as a psychiatrist, speaking professionally, isn't it a 
presumption for you, as a psychiatrist, that a sane man would not try 
to kill himself? A. No, I wouldn't say that that is necessarily true, in 
my opinion. 

Q. Not necessarily true? A. No. 

Q. You say it ought not to be at least a presumption that a person, 
a sane person, would not try to kill himself? A. Speaking of presump- 

284 tion, I suppose the presumption would depend on the person who is 

making the presumption. My own professional opinion is that a man 
may attempt suicide without suffering from a mental disease, that it 
doesn't necessarily follow because he made the suicidal attempt. Of 
course, it is an unusual act, but he was under unusual pressure. 

Q. And, is it possible, from what you have learned from this de- 
fendant, if he was subjected to this unusual pressure that he could be- 
come psychotic? A. I stated in my report to the United States Attorney 
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that I felt that he might very possibly become psychotic, but was not 
psychotic at that time. 

Q. Well, are you saying that in spite of what the evidence in this 
case is, to wit: that on the night in question, which you gave your opin- 
ion, November 18, 1956, considering the defendant's mental condition, 
as you have learned it from your investigation, that he was in an apart- 
ment with an alleged homosexual who grabbed him by his private parts, 
Squeezed him, and tried to kiss him, and resulted in an altercation where 
the defendant pushed him, the alleged homosexual, off him twice, and the 
homosexual jumped on him and they wrestled to the floor from a bed, and 
the defendant then strangled him; would you say that that is not, in your 
opinion, a sufficient pressure, as you have said, to render this man 
psychotic at the time that he committed the act? A. Nothing in my 

285 examination, nothing that I could find in any of my examinations, 
led me to think that he was psychotic at that time. 

Q. And you say that that -- if that is a true fact, what I just told 
you -- A. Yes. 

Q. Assuming, hypothetically, that that did happen, you are saying 
that what he went through at that very instant, you are determining, in 
your opinion, whether he was sane or insane, that that would not be the 
type of pressure, the state of precarious balance, as you talked about 
on December 7th. Don't you think it was more precarious in that situ- 
ation on November 18th in that man's bedroom? A. Well, I will have 
to tell you, honestly, in answer to that, that I think the state that he was 
in on December 7, 1956 was the result of the crime, and the predicament 
in which he found himself. 

Q. A result of the crime, you say? A. Yes. The pressures 
resulting from the situation in which he became involved as a result of 
the crime. 

Q. And the fact that he had attempted suicide some eight days 
after this socalled crime, would not have influenced this precarious 
balance, at the time you saw him on December 7? A. When I used the 


286 words "state of precarious balance," I was referring to on Decem- 
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ber 7, 1956. 


Q. Yes. But you gave an opinion of his mental condition on Novem- 


ber 18, 1956, and yet the evidence here -- I am telling you hypothetically, 
there is evidence that the man attempted suicide, and you know it from 
your own report, so it is not hypothetical. Now, are you saying this 
precarious balance was created by events of November 18, but not of 
events that happened on November 26th when he tried to kill himself? 
A. Well, I should say that everything that went on after the date of the 
alleged crime contributed to the patient's state of mind, because it was 
a very serious Situation from the time that he realized he had done it. 
Q. Was it a serious situation for this man, in his condition, as 
you have now learned it to be, and you gave us your opinion as to what it 
was on November 18 when he was subjected to extreme pressure on his 
testicles, squeezed to a point where it hurt him, and was attacked homo- 
sexually by a man; you don't think -- A. I'm not sure that I follow 
exactly your question. I understand the incident, but this is supposed to 
have produced what ? 
Q. I am asking you if he then went beyond the point of precarious 
balance on November 18, and at that point, or at that instant, if I tell 
287 you the evidence says he blacked out at the time of this struggle, 
isn't that possible for that to happen? A. You Say, if you told me he 
_ blacked out -- 
Q. There is evidence in the case that he did. A. I didn't find that, 
Q. Iam telling you. Would that make any difference to you? 
A. I mean, that is not consistent with what I found in my examination. 
Q. Well, didn't you know that he said, or at least it is in the 
record here, that he said he blacked out during the altercation? A. I 
know that he gave me quite a detailed description of what happened at 
the time. 
Q. And you didn't know that until I told you just now? A. Iam 
giving the results of my examinations. 
Q. Now, the defendant was considerably improved from his 
precarious balance on December 7, and then when you later saw him in 
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December at St. Elizabeth's. There was a marked change, wasn't 
there, for the better? A. You mean there was a change when he got to 
St. Elizabeth's as compared with his condition on December 7th? 
288 Q. Yes. A. It was essentially the same. 

Q. It didn't change? A. Not a great deal. 

Q. Wasn't he treated at the hospital at all? A. He wasn't at the 
hospital for treatment. He was there for determination of his condition. 

Q. Now, doctor, are you saying then that this defendant was sane 
on November 18, 1956 -- in other words, not suffering from a mental 
disease, but on November 26, when he attempted to kill himself, that 
this was brought on by the incidents of the crime, and that his condition 
could have been worse, which would compel him to try to kill himself? 
A. I think that undoubtedly the attempt to kill himself was related to the 
alleged crime, yes. I think it had something to do with it. Naturally, 
he was under a State of tension then. One would expect that. 

Q. Well, if that is true, doctor, there is evidence in this case, 
immediately after the collision, police officer from Georgia questioned 
the defendant in the Phoebe Hospital in Georgia, and the defendant didn't 
make any statement to him about this alleged offense. Wouldn't you 
think he would tell the first person about it? "I tried to kill myself be- 
cause I got in trouble in Washington, and I tried to kill somebody. I 

289 don't know whether he is dead or not."" A. I shouldn't think that 
a man would volunteer the information to a police officer that he had 
attempted to kill somebody. 

Q. Or even to relieve himself? A. I rather expect that he 
wouldn't voluntarily give the information if he attempted to kill somebody. 

Q. You don't think he would? A. I shouldn't think so. I don't 


know that I can testify as an expert in that particular respect, but I 
shouldn't think that he would. 
Q. Iam asking you about this behavior. You are giving us your 


opinion, I understand. You are giving us your opinion -- A. I mean, I 
just don't think the man would voluntarily tell the police officer he tried 
to kill somebody. 
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Q. Now, doctor, isn't it true that what you are trying to tell the 
jury when you are saying this man is mentally competent, is not suffer- 
ing from a mental disease, that you are satisfied that that was his con- 
dition at the time that you were examining him in February of '57? 
A. Well, Iam sure that he wasn't suffering from mental disease when 
I examined him. 

Q. So you are fairly certain about then because, naturally, you 
are in a better position -- A. I examined him on that date -- 

290 Q. -- to know what his mental condition was in February when 

you were examining him; right? A. I'm sorry, I didn't get that last -- 

Q. When you were examining him in February of '57 you were 
satisfied then that on the basis of your examination he was then not 
psychotic. A. I was reasonably certain at the time of my first exami- 
nation that this man was not psychotic, and so stated. But, I did state, 
as you mentioned, that I felt that he was emotionally immature, un- 
stable, tense, was holding himself under rigid control, and I did very 
honestly feel at that time this man might become psychotic any time, 
and, therefore, recommended that he have a more extended period of 
observation in a mental hospital. 

Q. You are saying he could become psychotic in the future. 
A. You are speaking as of today, that he could become -- 

Q. As of February, '57. A. That he could have become psychotic ? 

Q. Or December 7. A. Subsequent to that, yes, he certainly could 
have become psychotic, subsequent to that. He still could, as far as that 

291 is concerned. 

Q. But he could not before the time that the crime occurred; is 
that your testimony? A. You say he could not? 

@. Yes. A. I said that in my opinion he was not psychotic at that 
time. I wouldn't say he could not. 

Q. Well, was he in a position to become psychotic on November 
18, 1956, on the basis of what you have learned about this man? A. I 


don't know whether I can answer a question whether he was in a position 


to become psychotic. I don't know exactly what that means. 
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Q. Can you tell this jury, sir, whether or not the defendant was in 
a state of precarious balance, as you stated today, was he in that posi- 
tion, that state, on November 18, 1956? A. That statement was made 
on the basis of my examination as of December 7, and on the basis of 
how he reacted during that particular examination. 

Q. And are you saying then that you can't tell the jury that? You 
don't know whether he was in a precarious state? A. No, because that-- 

Q. On November 18, 1956? A. -- was based very much on actual 

292 observation of the man's reaction during the psychiatric exami- 

nation on December 7th. 

Q. You said he could become psychotic at any time; isn't that 
true? A. I said that I shouldn't be surprised if he did become psychotic. 

Q. Now, sir, you said that in your opinion on December 7, he was 
in a precarious state of balance. A. Emotionally. 

Q. Now, I ask you again, on the basis of your examination, was 
he in a state of precarious balance on November 18, 1956? A. I didn't 
see him on November 18. 

Q. But you are saying he was of sound mind on that day? A. I 
don't believe I said anything about sound mind. 

Q. Are you saying he was not suffering from a mental disease? 
A. I said I found nothing to indicate that he was suffering from a mental 
disease on November 18. 

Q. So, you don't know then, whether he was or not, on November 
18, 1956? A. Whether he was what? 

293 Q. Of sound mind or not? A. Sound mind is not a medical term. 
Q. What is it? A. Idon't know. It is not a medical term, sir. 


I can only say that he wasn't suffering from mental disease. Sound 


mind, I think, is a matter for the determination of the Court. 

Q. Well, isn't insanity closely related to psychosis? A. Insanity 
isn’t a medical term either. 

Q. I know that, but isn't it closely related to psychosis. Aren't 
they, speaking generically, the same thing? A. I would have to ask 
you what insanity means. It is not a medical term; it is a legal term. 
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Q. So you don't know what insanity means? A. I can only testify 
as to medical fasts. 

Q. You understand that the jury are not doctors. You have to 
help us out. 

MR. FLANNERY: Your Honor, I think he is arguing with the wit- 
ness. 

THE COURT: Iam sure. You have belabored the point a long 
time, and you have been arguing with the witness, Mr. Skeens. 

MR. SKEENS: Well, Your Honor, the issue here -- | 

294 THE COURT: I know exactly what it is. We all understand that, 
but you just pound and pound and pound at the same thing over and over 
and over again. Now, go ahead with your examination. 

BY MR. SKEENS: 

Q. Now, I ask you, sir, on December 7, 1956, you said this man 
was in a state of precarious balance. A. Emotionally. 

Q. Now, can you tell this jury whether he was emotionally in that 
same condition from the basis of your examination on December 18, 
1956. A. On December 18. 

Q. November 18. A. I didn't see him on November 18, so I don't 
know exactly what his emotional state was on that date. A person may 
be upset emotionally without being mentally ill. 

* * 2 * * 

MR. FLANNERY: * * * That is the Government's case. 

THE COURT: Any further testimony? 

MR. SKEENS: No, Your Honor. | 

295 THE COURT: How long do you anticipate your arguments to 
take, gentlemen. 

MR. FLANNERY: I would say 45 minutes to an hour, total. 

MR. SKEENS: I would say at least an hour for the defense. 

THE COURT: Oh, well, we are not going to keep the jury, and I 
am not going to stay away from my dinner that long. Therefore, you 


will have your arguments in the morning. Ten o'clock. So, the jury 


will be excused with the usual admonition of the Court until tomorrow 





morning at ten o'clock. 
* * * * 
MR. SKEENS: In order to protect the record, I again make a 
motion for judgment of acquittal at the end of the rebuttal evidence, 
Your Honor, on the basis of insufficiency. 


THE COURT: Denied. 
"ome. a * a 
Washington, D. C. 
(At the bench:) November 25, 1958 | 
THE COURT: The Court has received the defendant's tendered in- 
structions 1 to 6. Each is denied, and the reason therefore given at the 
bottom. Number 1 is denied as covered. 
MR. SKEENS: I think the first two were exantea be Judge Sirica. 
THE COURT: I don't care. I say they are covered. 


Instruction No. 2 is denied as already covered in the instructions 


I have. . 
Instruction No. 3 is denied, blank. 


Instruction No. 4 is denied as unnecessary in view of other in- 
structions. 

Instruction No.5 denied. | 

Instruction No. 6 denied as covered by the instructions I have pre- 

pared. 

| MR. SKEENS: In addition to the ones that I have tendered, I don't 
know whether Your Honor was planning on . making the. general instruc- 

tion to the jury, or commenting on the failure of the defendant to 
testify. 
| THE COURT: Don't worry about the general instructions. They 
are all there. 

MR. SKEENS: And I am asking, specifically, that that not be 
given. , 

THE COURT: What? 

MR. SKEENS: That particular instruction. . 

THE COURT: That he needn't take the stand? It has to be given. 
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Otherwise, what will your jury think? What are you trying to do, convict 
your defendant? 
“MR. SKEENS: I object to that one being given. 
_ ‘THE COURT: All right. 

MR. FLANNERY: If he objects to it, I wouldn't give it. 

THE COURT: That is what I am telling him. 

MR. FLANNERY: I think perhaps he may have a right to object 


THE COURT: Do you think it is fair? 

MR. FLANNERY: It is-a matter of his judgment. 

THE COURT: I know, but there is a defendant here. 

MR. FLANNERY: It has been my experience that judges usually 
let defense counsel make that decision. 

THE COURT: On that? 

MR. FLANNERY: Yes, sir. 

You don't want it commented on? 

MR. SKEENS: I never do it. 

THE COURT: You never do it.. Ihave sat in a good many criminal 
cases and have defended in a good many criminal cases, and I always 
insisted on it. All right, you may not know, but I do. 

MR. SKEENS: I would also like a comment made to the jury that 
the keys and the money and the radio which was aliuded to in the evidence, 
is not any part of this case. , 

THE COURT: Yes. I haven't that in here, but I will give it orally. 


It should be in there. | Now, I don't intend to give this indictment to 


the jury. 

MR. SKEENS: No. 

MR. FLANNERY: No. 

THE COURT: Therefore, they will have nothing written unless you 
agree on something. 

MR. FLANNERY: Would you agree that we prepare a two count 
form and set up second degree murder and grand larceny so that they can 
return a verdict? 
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MR. SKEENS: No, sir, I can't, because the jury never returned 
that type of indictment. 

THE COURT: They will be sufficiently instructed on that.. 

MR. FLANNERY: The jury could then just be told to return a verdict 
as to second degree murder and grand larceny. Second degree murder 
will include manslaughter. 

THE COURT: That is the way I have it. 

MR. SKEENS: Of course, the defense is relying on justifiable 
homicide and mental competence. | 

THE COURT: I know you are. That is all in my instructions. 

MR. SKEENS: Your Honor, it has appeared again in the Post this 
morning, a bold headline on the fact that testimony at the first trial was 
admitted into evidence, of the defendant, and it mentions the reversal of 
the conviction on appeal, and I think that if any juror has read that, I 
don't think he is competent to sit as a juror. 

THE COURT: The Court has admonished this jury to pay no atten- 
tion to anything they see in the paper. I think they have observed that 
admonishment. At least, there is a presumption that it has. 

MR. SKEENS: I would like the Court to ask them this morning if 
they have seen anything concerning this trial. 

THE COURT: If that will satisfy you, I will. 

€&n open Court:) 
THE COURT: Ladies and gentlemen of the jury, there was a new 


item concerning this trial in this morning% paper. Have any of you read 


it? I take it you have not. Very well. Proceed with your open- 
ing argument. 


* * 
? Doctor Cushard testified that he examined this man on 
December 7, 1956, and had him under his observation for a period of 
some sixty days during the months, as I recall his peeeenenye part of 
December, January and February of 1957. 
He testified that as a result of his examinations of this man over 
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that extended period, that he found he did not have a mental disease, he 
did not have a mental defect, he is a man of a little above average in- 
telligence, an I.Q. of 104. He found nothing in his examinations to indi- 
cate to him that the crime of November 18, 1956 was caused by a mental 
disease or a mental defect. The man did not have a psychosis, which is 
a major mental disease. 

* + * * ae x 

Now, you heard the evidence in this case, also, as to how the 
killing actually occurred, according to him. As I say, we don't know 
what happened up there, except through him. Now, if you are going to 
accept what he tells you, you heard the testimony that he choked this man 
for about five minutes, according to part of his testimony. He then reached 
up and got a pillow case and put it tightly around this man's neck. He told 
you, or at least you heard evidence, that when leaving the apartment he looked 
at this man, and when asked, ''Why didn't you take this thing from around 
his neck,"" his answer was, ''Why should I." 


* * * * 


THE COURT: Closing argument, Mr. Skeens. 


* * * 


Now, Doctor Cushard says this is a most unusual case. You 
heard him say that. The circumstances in this case are most unusual. 
As he said it, "The circumstances in this case are quite unusual''--ex- 
aise me. Now, what do you think he meant by that? What he meant by 


it, is this: That this isn't a man who is involved ing charge of homicide 


and then, through his lawyer, or somebody else, goes out and then 
tries to trump up some evidence as to his mental competency to come in 
here and try to beat a rap. They were quite unusual because he was 
examined by a psychiatrist forty hours before it ever happened, and that 
is something no lawyer, or nobody, or the defendant can predict. That 
is what is quite unusual about this case. That is nothing that is being 
made up after the man is charged with a crime. You have heard about 
insanity defenses. They are very unpopular today, and rightly so. But, 
that is not the situation here. The record is clear and everybody knows 
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it. This man was examined; he was sent over there by officers of the 
Marine Corps, to have this man examined to determine his suitability in 
the service and to determine what his troubles were. 
Now, those people saw that they had to act. Things got so bad, that 
they had to act, didn’t they. They saw something as just ordinary per- 
sons, that "Something is indicated here and we have got to send this man 
over to the psychiatrist." And, what did the psychiatrist do? On the 

basis of a short examination, he immediately said, ''We don't know whether 
he is going to make a fit marine on the basis of what his problem is. He 
has got to be committed immediately for further study and treatment and 
care to determine his mental condition, " and he was restricted to the 
barracks, and you know what happened. He escaped that night. He didn't 
know. The psychiatrist patted him on the back and said, ‘You will be all 
right, '"’ and, as he said, ''He walked out of my office.'"' So, apparently, 

he wasn't dangerous'to himself. But, he was on the verge of explosive 
rage and fear--on the verge of explosive rage and fear. His thinking was 


disorganized and erratic and he appeared to be on the verge of explosive 


rage andfear. This isn't something that Doctor Cushard tells us, who saw 
this defendant for the first time on December 7, long after everything 
passed. This is a man, an expert, giving you a fact, not an opinion. Not 
an opinion, a fact, which he observed sitting there studying this Jim Buck 
on the 16th of November 1956. That is something we know. That is 
not something we imagine. That is not what we know, whether the man 
tried to kill himself or not. That is an actual fact, and a very very im- 
portant one, because as I say, it is quite unusual. It wasn't given by an 
expert who is giving his opinion predating back to some other time. This 
is an analysis by an expert forty hours before he got into difficulty with 
Lefebvre. Quite unusual. Not my words; Doctor Cushard's. 
Now, if this defendant, as Mr. Flannery suggests to you, isa 
man who is going to go out and try to run into a homosexual and kill 
somebody, or even get in trouble, when you have heard his record 
and what he has had in his past, in his pocket, and in his mind, and still 
kept himself the way he was when he re-enlisted--is that a man who is 
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going to go out and took for trouble? You think it out. 

And why should he? Henry Price, a man who is fifty years old, 
knew the defendant. They met. He took him around, he gave the de- 
fendant money, he let him drive his car all he wanted. If this man wanted 
to steal a car, he had it right there. All he had to do is ask for it. He 
changed his mind. He decided to go over to his girl friend's to see Amie 
Parrish that night. He was AWOL and he figured he had better not go back 
to the barracks. So, he goes to Amie Parrish, and she isn't home, her 
father tells him. So, he goes out on the corner with the intention and pur- 
pose of then going back to his barracks, although he had allgalong in 
his mind that this was the night he had to be in Georgia. You can see he 
abandoned that purpose when he went to look for Emilia Parrish. And, 
when that failed, he then decided it was time to go back to the barracks. 
He was waiting for a taxi. Is this a man who is looking for trouble? All 
of a sudden, 3:00 a.m. Sunday morning, 18th of November, 1956, a man 
drives by in a red and white Chevrolet convertible 1955, and he starts 

flirting with the marine. He knows that marines are strong and 
husky. He can't get himself a girl friend or a woman, like a decent, 
ordinary, honest man, because he knows it requires a little finesse, a 
little attention, a little care, in order to get a girl friend for himself. 
So, naturally, the easiest thing to do is to turn to a person of your own 
sex, a marine who is naturally away from home, who is at a barracks, 
a place he didn't want to go back to in the first place, and he says, after 
he rides two or three times around the block and stares at Jim Buck . 
standing there on the corner, ‘Would you like to come up for a cup of 
coffee?" You didn't hear Jim Buck Edmonds say, "Yes, let's go, come 
on."* He says, ‘What's your angle, buddy?" And, the man apparently 
says, 'Nothing."" He says, "Would you like to come up and we will have 
a cup of coffee and we will sit and talk." 

So, Jim Buck Edmonds thinks, he doesn't want to go back to the 
barracks. He can go up there and see what he's got to say, and maybe he 
can develop a new friend. {after all, how did he meet Henry Price? He 


was ata bar. Isn't that tyue? Price was no lifelong friend of his. He 


- 
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only knew him for several months. This was a man with a convertible 
car, and if he likes this fellow and thinks maybe he can help him get a 
girl, like maybe Henry Price had been using this boy--a handsome 
marine--maybe "I can have myself another friend. When Price isn't 
around, I will have another buddy. So, they went up. 

Now, they get up to the room. Just a general conversation as two 
normal men would have. "What are the books? Do you go to school?" 

"I try to study,"' says Lefebvre. 

Of course, Jim already explained what he does, who he was. At 
that time they sat down and had a cup of coffee. Naturally, Jim was tired 
and he sees an opportunity to feel whether this man is going to be a friend 
of his or not. He closes his eyes and the man naturally suggests, 'Why 
don't you take a nap, relax, stay over night." 

"Is it all right if I take off my clothes?" 

He took off his clothes, lays down, and then the maniacal depressive 
mind of this homosexual goes to work. He sees a man, partially unclad. 
Naturally, a man is going to be excited when he sees a woman that way, 
but nota man. This man is used to that; he is in the marines. They all 
walk around in the barracks in their shorts and maybe even less, and you 
know that. That man gets sexually excited. He turns out the light. He 
turns out the light and comes over to this defendant, gets on top of him, 
grabs him by his private parts, gently, puts his arm under his neck and 
tries to kiss him. Now, isn't that wonderful. Do you call that normal? 
Is that the way for a man to behave? 

Now, do you think this defendant enjoyed that? If he did, we wouldn't 
be here today. The fact is he didn't and he pushed him off of him, easily, 
and the man came back a second time. This time he squeezed his pri- 
vate parts and tried to jump on him, and this time Jim Buck pushed him 
away more violently. 

Then, what does this sexual maniac--this homosexual do? He comes 
back like a tiger, as you heard, the light from the street in the man's 
eyes seemed staring, and he jumped, and he grabbed this Jim Buck in a 
death grip. He's got him and he holds him dwn to him tight. You would 


\ 
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think he would act as any man would when he tried to be friendly, or make 


love to a girl, when she pushes him away, to stay away, because he knows, 
if he goes further, it would be attempted rape. But, we can't say that 
Lefebvre attempted to rape him, because one man cannot rape another man, 
but he can commit an act of sodomy, an unnatural perverted act on another 
man, and he knew that, Jim Buck did. And, he knew that he was in seri- 
ous trouble. He was in the same position as a woman wis who was being 
raped by a man--just the same--no different. Now, if a woman--not with 
her hands, but with a knife or a pair of sissors--stabs a man like that, 
would you hesitate for one minute to find her guilty of, even, man- 
slaughter? Ihave never seen that day yet. You show me that day; I 
-would: like to see it. And even if she went up to his room for a cup of 
coffee, which anyone has a right to do--he had a right to do it-- 
Edmonds had a right to be there, because the man invited him there. 
That is something for you to think about. 

Now, if he was a normal average marine who didn't carry around 
his whole past in his pocket and in his head, perhaps this may never have 
happened either. He may have just knocked him out and, as the evidence 
shows, the dead man did have a lump on his head and shows they did slide 
off the bed, it would have been the end of it. But, what are you going to 
do if you are being raped, if you are a woman, and much less he, by 
another man, are you going to sit down and think, well, is this man- 
slaughter? Am I using too much force? Or, is this malice if I get this 
pillow case and do that? You don't think about those things, even if you 
are a lawyer, much less an individual who is 19--eighteen and a half 
years old. He is there and he is thinking of getting out of there alive, just 
like any woman would if she was up in a man's room who made advances 
of that nature. And, he had a right to be there because Lefeb¥re asked 
him to come up there, and there was certainly nothing wrong with a man, 

a marine, a young man who has no money, who is in debt, and re-enlisted 


to pay his debts, and saw an opportunity to meet another man. IfI was 


in the marines I would do the same thing, if I was as good looking as he 
330 is. Somebody is going to use him, he should certainly get some advantages 
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out of it if they want to lend him his car and pay him some money, I see 


nothing wrong. That is no crime. That is something that is done all 
the time. 

Now, what happened to the defendant when he was in Price's house 
shortly about an hour before this unfortunate incident? This man broke 
down and cried, and Price told you in tis whole life he had never seen a 
man like him, this size, break down in tears and cry and pull out the 
picture and start telling him all about his problems and about the marines 
riding him out there. 'You haven't got a father. Your father is in the | 
jailhouse now."' Continually ranting around that barracks. | 

Do you think he wanted to go back to a place like that? How they 
found out about his past, I don't know, but people have a way of finding out 
things about others, and that is what this man was faced with. Now if 
that is something of emotional instability, that may be one thing. But, 
Cushard told you the circumstances are quite unusual, and this happened 
less than an hour before he met Lefebvre. And this is not a speculation 
or guess--this is from a witness on the stand. Now, when he was standing 
on that corner, when that Lefebvre was riding by, what do you think Jim 
Buck Edmonds was thinking about, after that incident he just got through 

up there, and having the clipping in his pocket and in his mind, the 
same incident, reliving it, and testifying in court. ........ 

* * * * * * 

Now, do you think he forgot that when he was standing on that 
lonely corner waiting to go back to the barracks, waiting for the marines 
who came in from the Saturday night fun, for more heckling? He didn't 
forget. That is this man's condition. Don't worry about wiping finger- 
prints off the door up there, as Mr. Flannery told you. Sure he did it, 
and how did they know it? Edmonds told them himself. That is true, 

because Edmonds said so. But when Edmonds said he tried to kill 
himself, that is not true, because Edmonds said so, because what is good 
for Flannery is good for you, or what is good for Edmonds, don't believe 
it, because he is the defendant in this case, and he has an interest in this 
case. Don't believe that, but do believe that he wiped off the prints off 
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_ the door when he was going out of the house, which is what anyone would 
have done when he then looked down there and knew that something was 
wrong--didn't know whether the man ‘was dead, but knew something 
was wrong. 

Now, Mr. Flannery read to you what the defendant said at a previous 
hearing under oath. Tom kept saying "under oath." Sure it was under 
oath, because it doesn't matter whether he was under oath or not, he told 
the police officers the same thing, and that wasn't under oath. 

* * 2* * * * 

Now, you heard Tom Flannery read to you portions of what‘the de- 
fendant did and said, but you heard him skipping pages. He didn't give 
you everything, and he is going to get up here later on and say, "Well, 

Mr. Skeens could have gotten up and given you the rest of it if he thought 
it was helpful to him." Well, I am not going to do it because Tom Flannery 
isn't going to tell me what I have to put in this case. I am trying my own 


case in my Own way, and he puts in what he wants. You take it and you 


judge it with the pieces that you got in there, whether you want to give it 
any credence after Tom starts explaining it to you. The whole thing isn't 
there. The whole story isn't there. He is going to tell you that Edmonds 
said himself that he stood there and looked at the body, and why didn't he 
get down and kneel down and look at him, or this and that. He is going 
to say, ‘Look, Edmonds said, 'Why should I?' There is a vicious man." 
Of course, first of all, you haven't heard the whole story; you haven't 
heard the whole transcript. But, second, you don't know how he said it. 
Those are just words. Tom can put any inflection, up or down, either 
way. I can too, but I am not going through that; it is not important. 

I believe what the defendant told the police officers, and he did not 
tell them, "Yes, I stole this car. Yes, I killed this man intentionally." 
He never told them that. He gave them the circumstances as you have 

them. That is what he told them. 

oe * * a * ak 

Now, the Government says to you this man stole the car. There 
is no question about it. He is guilty. Yes, he is guilty. He is guilty, 
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but not of stealing the car. He is guilty of taking property without right. 
That is a crime in the District of Columbia. He is guilty of that. Of 
course, “he took it without right. He is guilty of unauthorized use of an 
automobile. That is a crime in the District of Columbia. He could have 
been charged and found guilty of that, because he took it without per- 
mission, but he is not guilty of stealing it, and that is what he is charged 
with here. He did not steal the car; he took it. It was unauthorized. It 
was without right, but there was no intention to steal it, which is an 

important element of stealing an automobile, or taking it on grand 


larceny. And I showed you there is no evidence here to prove that he 
had intention of stealing it. 
He said Donahue said there was nothing, no change of registration, 


no change of plates, the paint was not altered. You know what happens when 
people steal cars. They change the engine, and everything like that. I 

am not saying he didn't do that here--I am saying he did nothing, absolutely 
nothing. In fact, he had the man's registration with him, and did tell the 
police officer that the man loaned him the car, which I am going to talk to 
you about later on with Doctor Cushard's testimony. 

So, there is no intention to steal this car regardless of any other 
defense in this case. They have failed to prove, and they can't prove that 
this defendant intended to steal that car. 

* * * a * 

Now, you have heard this: That this man said "I am golng to kill 

myself even if you let me go again." 

Now, is that a statement of a person, a normal person, to you? Do 
you think he was acting rationally and normally when anything like that 
transpired? Doesn't that have some bearing on his emotional state the 
night this all happened? 

Doctor Cushard tells you, he says, "Well, that was all the result of 
what happened there that night." 

So, I said, "Well, let's go back to that night." I said, "Doctor 
Cushard, what was his emotional condition on the night in question of 
November 18, 1956?" 

He said, "I can't tell you that. I didn't examine the man." 
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But, he can tell you that he was not suffering from a mental illness 
or wasn't mentally incompetent, mental disease or defect, or whatever 
medical word you want to use. He can tell you that. He can look back 
from December to February, and look back and tell you what happened 
then, but he can't tell you what happened eight days later when the man 
tried to kill himself. And then, he can't tell you what happened on 
December 7th because he says, ''Well, I had to take him to the hospital, 
but at that time he was in very precarious balance."" And then he comes 
in here and says, "Me and my staff have looked this over." I don't know 
how much he has, but he has a staff. And he says, "Here itis. My 
opinion, my professional opinion, '' which is not a fact, justhis opinion, 


which you gan take or disregard, it doesn't matter. He says he was not 


mentally incompetent. 

But, Doctor Beller is a man who I respect much more because he 
says, "I honestly can't say. I can't tell you. I saw this man forty hours 
before. He was okay then. He walked out of the place, but he was on the 
verge--and how does he know what happened forty hours later? 

I don't say that all of this proves that the defendant was insane when 
all of this happened. I don't say that. But, you can consider it all as 
evidence and find him not guilty--not guilty by reason of insanity. How- 
ever, I don't even ask you to go that far, because if you have that reason- 
able doubt I told you about earlier as to his mental capacity, you can find 
him not guilty, and the Court will instruct, if you should so find in your 
verdict, you should specifically state you find the defendant not guilty by 
reason of insanity; “not just ''Not guilty..." That is, if you think we have 
shown enough here as to his mental condition, which, I think, we have. 
We have all these facts. If you should find beyond a reasonable doubt that 
the defendant committed the act charged, but you should have a reasonable 
doubt as to whether a mental disease or a mental defect caused him to 
commit the act--if you have a reasonable doubt as to whether the mental 

disease or defect caused him to commit the act--then, under those 
circumstances, it would be your further duty to return a verdict of not 
guilty. So, maybe Tom Flannery can convince you that there isn't 
enough here to prove that the man was mentally incompetent, but if that 
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gives you a reasonable doubt as to his mental competency, you still find 
him not guilty, and I think there is plenty here for you to find him not 
guilty on that basis. 

Now, I think I have been over the testimony of Doctor Cushard in 
full, and I have pointed out to you where he could not even explain any- 
thing concerning the situation on the night of the offense as to this de- 
fendant's emotional condition, or what his attitude was, or anything. All 
he could say is, "I can tell you this: He was not mentally ill." 

Now, how can you judge, or how can you take.an opinion of that kind 
and use it for your deliberations in any way? I just don't know how you 
can. 

Now, of course, if you find that the defendant was mentally ill or 
mentally incapacitated, as the Court tells you, then he is not guilty of all 
charges, and you don't even have to consider whether the car was stolen | 
or anything about the offense. So, I suggest this when you go in and de- 
liberate: You make an agenda, and take up first the issue of the question 


340 of mental competency, whether or not we have shown this insanity. 
* * * ae * . 


342 THE COURT: Closing argument, Mr. Flannery. 
cs * * * 


* 


348 MR. FLANNERY: * * * Now, Mr. Skeens seems to think that 
when I read the transcript I left certain parts of the transcript out, and 
perhaps I had some ulterior motive in doing that, and that perhaps you 
didn't hear the true story. Now, I know it is obvious to you that if there 
was anything in that transcript that Mr. Skeens wished to bring to your 
attention, he had a perfect right to do so, and he would have done so if 
there was anything in there that would have helped his case. Needless 

349 to say, anything I left out of that transcript was done not for my 
benefit or to deprive this man of any right he had to protect him, but 
so that nothing that might be prejudicial would come to your attention. 

* ok x a * 
351 INSTRUCTIONS TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, you know that the 
_ defendant is charged with murder in the second degree and'grand larceny. 
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There is no charge of petit larceny which would include the taking of the 
keys and the money, so that is not to be considered by you. It is grand 
larceny in the alleged stealing of the car, and murder in the second de- 
gree. Those are the charges; nothing else. 

You have heard all of the evidence and you have heard the arguments 
of counsel. Now it becomes my duty to instruct you as to the law which 
will guide you in your consideration of the evidence and in the determina- 
tion of your verdict. 

The law is that a defendant is presumed to be innocent of the charges 
against him, and the burden of proof is upon the Government to prove him 
guilty to your satisfaction beyond a reasonable doubt. Unless the Govern- 
ment sustains this burden and proves beyond a reasonable doubt that the 
defendant has committed every element of the offenses charged, the jury 
must find him not guilty. As I said before, the burden of proof is on the 
Government to prove the defendant guilty beyond a reasonable doubt, but 
not beyond all doubt whatsoever. In other words, the Government must 
prove the defendant guilty to a moral certainty and not as to an absolute 

certainty. 

As its name implies, a reasonable doubt is a doubt for which you 
can give a reason to yourselves, a doubt based on reason, and not just 
any whimsical conjecture or some capricious speculation. 

I will endeavor to explain to you the meaning of the phrase "reason- 
able doubt" in very simple language. 

Proof beyond a reasonable doubt merely means this: If, after an 
impartial comparison and consideration of all the evidence, you can say 
to yourself that you are not satisfied of the defendant's guilty, then you 
have a reasonable doubt. But, if, after such impartial comparison and 
consideration of the evidence, you can truthfully say to yourselves that 
you have an abiding conviction of the defendant's guilt, such as you would 


be willing to act upon in the more weighty and important matters relating 


to your own affairs, then you have no reasonable doubt. In other words, 
proof beyond a reasonable doubt simply means that the proof must be 
such as will result in an abiding conviction of the defendant's guilt on 
your part. 
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In determining whether the Government has established the charges 
against the defendant you must consider and weigh the testimony of all the 
witnesses who have appeared before you. You are the sole judges of the 
credibility of witnesses. In other words, you must determine which 

witnesses to believe and to what extent you believe them. In de- 
ciding how much weight to attach to the testimony of a witness, you may 
consider his demeanor on the witness stand, his manner of testifying, 
whether the witness impresses you as having an accurate memory and 
recollection, whether the witness impresses you as a truth telling indi- 
vidual, whether the witness has an interest in the outcome of the case. 
All these facts, you may consider, as well as any other matters which 
may seem to you to have a bearing on the question as to whether the wit- 
ness is telling the truth or telling a falsehood. 

If you find that any witness knowingly testified falsely as to any 
material fact concerning which that witness could not reasonably have been 
mistaken, then you are at liberty, if you wish to do so, to disregard the 


entire testimony. of such witness, or any part of his testimony. You are 
ta. base your verdict in this case solely upon the testimony that you be- 
lieve to be true. 

There are two kinds of evidence in court, as well as in the affairs 


of life; One is called direct evidence, and the other called indirect or 
circumstantial evidence. Direct evidence, for instance, is evidence of 
a witness himself as to what he saw or heard as an eye witness of the 
offenses under inquiry. Indirect evidence is supplied by testimony as to 
facts and circumstances which tend to show that the offense under 
which the inquiry has been committed and by whom it has been committed. 
In other words, circumstantial evidence is composed of proved facts which 
raise a logical inference as to the existence of the fact that is at issue in 
the particular case, and which, by experience, has been found to be so 
associated with that fact that in the relation of cause and effect, they 
lead to a satisfactory conclusion. 
A convincing example of circumstantial evidence is a track of an 
animal in the snow. If you see rabbit tracks, you know a rabbit has been 
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there, just as clearly as if you had actually seen him. Both kinds of evi- 
dence, direct and circumstantial, have been introduced in this case. 
Both kinds of evidence are equally entitled to consideration by a jury. 
Sometimes a jury may consider that indirect evidence is stronger than 
direct evidence. But, the rule of law is, whether the evidence be direct 
or circumstantial, or a combination of both, that before you may find a 
defendant guilty, you must find that the evidence proves beyond a reason- 
able doubt the essential elements of the particular offenses which the de- 
fendant is facing. 

As you know, among the witnesses who have appeared in this case, 
were members of the medical profession, specializing in psychiatry. 
Such a witness is usually referred to as an expert witness; a person who, 
by education, study, and experience, has become an expert in any art, 
science or profession, and who is called as a witness, may give an opinion 


as to any such matter in which he is versed, and which is material to the 


case. You should consider such expert opinion and should weigh the 
reasons, if any, given for it. You are not, however, bound by any 
opinion. You may give it such weight as you deem it is entitled to receive, 
whether it be great or slight, and you may reject it if, in your judgment, 
the reason given for it is unsound. 

An expert may give his opinion based on a hypothetical question. 
Such a question as one put by an attorney wherein he asks the expert to 
assume certain facts which, usually, the attorney putting the question 
maintains have been shown by the evidence in the case, and then to give 
an opinion on a particular issue based on such assumed facts. It is the 
duty of the jury to say whether such assumed facts have been shown by 
the evidence in the case. If any such assumed facts have not, to your 
mind, been proved in the case, then that is a matter for you to consider 
in deciding what credit the opinion is entitled to which is based on such 
assumed facts. 

In weighing the testimony of experts, it is proper for you to con- 
sider all the surrounding circumstances as to each witness; their oppor- 

tunity of knowing about the matters concerning which they testified 
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as experts, and their willingness to expound fairly in reference to their 
expert knowledge. 

While you are to consider the opinions of experts you are not bound 
to follow their conclusions. It is the duty of the Court to make known to 
you the law of the case, and it is your duty as jurors to take the law of the 
case from the Court. 

As I have stated before, you are the sole and exclusive judges of the 
facts. You are admonished not to permit your judgment or your reason 
or your intelligence to be swayed by sympathy, prejudice, or bias, or 
ill will, against or for either the Government or the defendant. You should 
not be influenced by your feelings or emotions. Your verdict is to be 
reached in accordance with the solemn oath you took that you would well 
and truly try this case and a true verdict render in accordance with the 
evidence, in accordance with the law as given you by the Court. 

You must consider this matter deliberately and carefully in the light 
of the instructions on the law which I am giving you. In reaching your 
conclusion, you must use the same common sense, the same approach, 
the same intelligence which you would employ in determining any im- 

portant matter that you have to decide in the course of your own 
affairs. 

As to the charge of murder in the second degree, murder in the 
second degree is the unlawful killing of another where there is nota 
premeditated design and plan to effect death, but where there is malice 
aforethought. The District of Columbia Code defines murder in the second 
degree as follows: "Whoever, with malice aforethought, kills another, is 
guilty of murder in the second degree."" A killing under the influence of 
passion, induced by insufficient provocation may be murder in the second 


degree. An accidental or unintentional killing constitutes murder in the 
second degree if it is accompanied by malice. | 

Now, we will see what the term "'malice’ means. It is a legal 
term. As the law uses that term, it does not necessarily mean that a 


malicious or evil or malevolent purpose, or a personal hatred or 
hostility toward the deceased. Malice, in the ses of the law, is a state 
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of mind. It shows a heart fatally bent on mischief and is unmindful of 
social duty. Malice, as the law knows it, may be defined as a condition 
of mind that prompts a person to do an injurious act wilfully to the injury 
of another. Malice may be implied or inferred from the acts committed, 
or it may be expressed. Every person is presumed to intend the natural 
and probable consequences of his own act. Consequently, if you find that 

the defendant killed the deceased with malice aforethought, bearing 
in mind the definition of malice I have given you, that is, thatitisa 
general state of: mind of the kind I have defined, then you may find the de- 
fendant guilty of murder in the second degree. 

Now, what do we mean by the word "'aforethought, "' which is used in 
the statute I have just read to you? You will recall that it uses the words 
"malice aforethought.'' The word "aforethought" is defined simply as, 
thought of beforehand, thus in the phrase "malice aforethought" the word 
"aforethought" does not relate to an intent to take the life, but refers to 
malice. The malice must have been deliberately held in the mind of the 
defendant, even for only a brief period of time, when the purpose to take 
life is formed. This malice, thought of beforehand, must go hand in hand 


with the blow or the means producing death, to constitute murder in the 


second degree. 

But, there is still a lesser crime of which you have a right to find 
the defendant guilty, and that is manslaughter. Manslaughter is the un- 
lawful killing of a human being without malice. For example, it may be 
such a killing that happens as a result of a sudden quarrel, or in the 
commission of an unlawful act, without deliberate intention of doing any 
mischief at all. If the killing is committed in the sudden heat of passion 

caused by adequate and sufficient provocation, the crime is man- 
slaughter rather than murder. In order to reduce murder to manslaughter, 
however, the passion must be of such degree as will cause an ordinary man 
to act on impulse and without reflection. In addition to great provocation, 
there must be passion and hot blood caused by the provocation, but a 
trivialous, slight provocation, entirely disproportionate to the violence 
of retaliation, is not adequate provocation. 
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If you find that the defendant killed the deceased in a sudden heat 
of passion and in hot blood caused by adequate provocation, but without 
malice, bearing in mind the definition of malice I have given you, you may 
find the defendant guilty of manslaughter. 

The defendant is also charged with the offense of grand larceny, in 
taking an automobile which is valued at more than one hundred dollars. 
Anything over one hundred dollars is grand larceny if the elements are 
shown. It is defined in the District of Columbia Code as follows: 'Who- 
ever shall feloniously take and carry away anything of value of the amount 
or value of one hundred dollars or upward, including things savoring of 
the realty," is guilty of grand larceny. "Feloniously take and carry away," 
means that the property must have been taken unlawfully from the posses- 
sion of another with fraudulent intent to deprive him of his ownership. In 

order to constitute larceny, the taking of the property must be ac- 
companied with the intent to steal it. The intent of the taker must be to 
appropriate the stolen property to his use inconsistent with the property 
rights of the person from whom it is taken. 


When one is found in possession of the fruits of a crime recently 


after its completion, the jury may infer that the possession is guilty 
possession, unless it is explained to the satisfaction of the jury. 

If the evidence in this trial taken as a whole convinced you beyond 
a reasonable doubt that the defendant took the automobile without the 
owner's express or implied permission, and that at the time of such taking 
the defendant intended to deprive its owner of possession permanently, 
then you may find him guilty. 

If, on the other hand, you find that the automobile was taken by de- 
fendant, but that at the time of taking the defendant did not, or could not, 
form an intent permanently to deprive its owner of its possession, and did 
not form such intent while he had the automobile within the District of 
Columbia, then you must find him not guilty of grand larceny as charged. 

The defendant has pleaded not guilty as to both charges against him. 

We now reach a discussion of the claim that the defendant was not 
legally sane at the time of these acts, and that he should be acquitted by 
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reason of insanity. 

In other words, if you should believe that the defendant did commit 
the crime of murder in the second degree, or manslaughter, or that he 
did steal the automobile of the deceased, then the defendant maintains 
that he was insane at the time. 

On the other hand, the Government contends that the defendant was 
legally sane at the time of the commission of the offenses charged. 

As a matter of law, the Court instructs you that everyone is pre- 
sumed to be sane, but whenever the issue of insanity is raised by the in- 
troduction of evidence by the defendant, as in this case, then the Govern- 
ment has the burden of proving the sanity of the defendant at the time of 
the acts in question beyond a reasonable doubt, together with all the other 
elements of the crime beyond a reasonable doubt- -not only insanity. It 
doesn't stand by itself. 

It is not every kind of mental derangement or mental deficiency 


which is sufficient to relieve a person of responsibility for his acts. It 


is the law that a person may suffer a mental abnormality and still be 
answerable for his unlawful acts. A person is not criminally liable for 

_the acts, if at the time of the acts he was suffering from a mental 
disease or mental defect, and that such acts were the product of such 
mental disease or mental defect. 

I will now endeavor to explain to you what is meant by mental 
disease and what is meant by mental defect. 

A mental disease is a condition of the mind which is considered 
capable of either improving of deteriorating. In other words, a mental 
disease is a condition of the mind which is either capable of getting better 
or getting worse. On the other hand, a mental defect is a condition of 
the mind which is not considered capable of either improving or deterior- 
ating, which may be either congenital, that is, existing at birth, the 
result of an injury or the residual effect of a physical or mental disease. 
In other words, a mental defect is a permanent condition not considered 
capable of either improving or deteriorating, whatever the cause may be. 

If you find beyond a reasonable doubt that the defendant committed 
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the acts charged against him, then before you may acquit him on the ground 
of insanity, you must find two elements present, which I will now discuss. 

First, you must find that at the time of the said acts, the defendant 
was suffering from a mental disease or a mental defect. Second, you 
must find that the acts in question, namely, murder in the second degree 

and grand larceny, were the product of such mental disease or mental 
defect. 

I will elaborate on this just a little further. As to the first element, 
or requirement, that is, that the defendant was suffering from a mental 
disease or mental defect at the time of said acts, by mental disease I 
mean a mental condition which is capable of improving or deteriorating, 
as I have before stated. And, by mental defect, I mean a permanent mental 
condition not capable of deteriorating or improving, whatever the case 
may be. And the second element, or requirement, that is, that the acts 
in question were the product of mental disease or mental defect, you are 
told that by this is meant that the acts in question must be the consequence 
or result of a mental disease or mental defect. In other words, in order 
to acquit on the grounds of insanity, the criminal acts of the defendant, 
if you find he did the acts, you must find that they have resulted from, or 


have been produced by, a mental disease or mental defect then suffered 
by him. 
In connection with the defense of insanity, the defendant in this case 


also asserts that at the time of the crime he was acting under an irre- 
sistible impulse. Under the so called irresistible impulse test, the de- 

fendant may, although able to distinguish right from wrong, is re- 
lieved of responsibility for his criminal act if his mental faculties at the 
time of the act were so deranged because of mental disease or mental 
defect as to create in his mind a uncontrollable, irresistible impulse to 
commit the crime with which he is charged, an impulse so powerful as 
to override the reason and judgment, to wipe out his sense of right and 
wrong to the extent that the defendant was deprived of the power to choose 
between right and wrong and lack the power and ability to adhere to the 
right. 
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You see, therefore, if you should find beyond a reasonable doubt 
that the defendant committed the acts charged against him, and you further 
find that he was suffering from a mental defect or a mental disease at 
the time, still your test would not be completed. You would then need to 
go a step further and determine whether the committing of the acts was 
caused by such mental disease or mental defect. Should you find beyond 
a reasonable doubt that the acts were not the product of a mental disease 
or mental defect, then he would be responsible for his acts and would not 
be entitled to acquittal on the grounds of insanity. The question of the 
defendant's mental condition and its causal relation to the offense must be 
determined by you from the facts which you find to be reasonably de- 
ducible from the evidence in the case. 


If the defendant is acquitted by reason of insanity, he will be pre- 


sumed to be insane, and may be confined in the hospital for the insane as 
long as public safety and welfare require. 

You may consider the defendant's conduct in the light of all the 
facts and circumstances prior to, at the time of, and immediately after 
the events as shown by the evidence, and also the opinions: of any experts 
called to testify for the defense or for the Government. 

Your verdicts in this case must be unanimous. If you find the de- 
fendant did not commit the acts charged, or if you have a reasonable 
doubt as to whether the defendant committed the acts charged, then your 
verdict should be not guilty. 

However, if you believe from the evidence that the defendant was 
suffering from a mental disease or mental defect, and that such abnormality 
caused him to commit the acts with which he is charged, then it would be 
your duty, under such circumstances, as to acquit the defendant and find 
him not guilty by reason of insanity. If you should so find, your verdict 
should specifically state that you find the defendant not guilty by reason 
of insanity, and not just "not guilty." 

If you should find beyond a reasonable doubt that the defendant com- 
mitted the acts charged, but you should have a reasonable doubt as to 


whether a mental disease or a mental defect caused him to commit the 
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acts, then, under those circumstances, it will be your further duty to 
return a verdict of not guilty. 

On the other hand, if you should find beyond a reasonable doubt 
that the defendant committed the acts charged and that he was not suffering 
from a mental defect or mental disease at the time he committed those 
acts, then it is your duty to return a verdict of guilty. 

Likewise, if you should find beyond a reasonable doubt that the 
defendant was suffering from a mental disease or mental defect at the time 
he committed the acts, but you further find beyond a reasonable doubt 
that the acts he committed were not caused by such abnormality, then it 
would be your duty to return a verdict of guilty. 

The defendant also claimed in this case, and asserts through his 
counsel, the defense of self defense. The law, indeed, recognizes self 
defense. Self defense is a law of necessity. Every human being has the 
right to defend himself against death or against serious bodily harm, 
because, as we all know, self-preservation is the first law of nature. 
What, then, is sufficient to constitute self defense? If the defendant was 


so circumscribed, or so situated, that he honestly believed, and had 
reasonable ground for such belief, that he could not save himself from 
serious bodily harm except by attacking and possibly killing another, he 


had that right to protect himself. 

A defendant claiming the right of self defense is not required to 
retreat when he is in a place where he has a right to be, unless by so 
doing an affray may be clearly avoided. In other words, he could get out 
if he had a chance. If he is in great fear of bodily harm or death, he may 
stand his ground to the extent of taking his assailant's life if necessary. 

But, self defense from a danger means a present danger of im- 
mediate, grave injury to the person which might maim him, or that will 
be permanent in character, or which might produce death or great bodily 
harm. However, in defending one's self a person may not use greater 
force than is necessary to repel the attack. 

In this case, the Government contends that the defendant committed 
the acts charged and that he fled from the scene of the alleged crime. 
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That is, as I said, a contention on the part of the Government. If you find 
that the defendant did flee from the scene, then you have a right to re- 
gard flight as an indication of consciousness of guilt, if you choose to do 
so, but it is a matter within your discretion. 

In this case you are to bring in a separate verdict on each of the 
two charges under which the defendant is charged, and which I will re- 
peat to you, is murder in the second degree and grand larceny. 

I would ask you to listen to these different verdicts that may be 
reached by you. Depending on what you find the facts to be, several 
verdicts are possible in this case. You may find the defendant guilty of 
murder in the second degree or guilty of manslaughter, or not guilty by 
reason of insanity, or not guilty. You see, there are four. I will repeat 
them. Guilty of murder in the second degree, guilty of manslaughter, not 
guilty by reason of insanity, or not guilty. 

You may further find the defendant guilty of grand larceny or not 
guilty by reason of insanity, or not guilty. 

When the jury retires I will ask the alternate jurors to remain be- 
hind and not go to the jury room with the regular jurors. 

In considering the instructions which I have given you, you are to 
consider them in their entirety, that is, as a whole. You are not to pick 
out some particular instruction and accentuate that and overlook others, 
but you are to consider them, as I said, in their entirety. 

When you go to your jury room you will there elect your foreman 


or your forelady, who will preside at your sessions and give each of you 


an opportunity to express your views, and you should listen to the views 
of your fellow jurors. 

Upon your return to the courtroom, your foreman will state your 
verdicts, but each of you, individually, may be asked to state the verdict, 
in which case, you should be prepared to do so. 

As you know, your verdict must be unanimous. 

It has not been necessary to substitute one of the alternates, so, 
at this time, we will excuse the alternate jurors with the thanks of the 
Court. 
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The marshal will be stationed at the door of your jury room, and if 
you desire to communicate with the Court, you may indicate to the 
marshal, who will see that your message is delivered. 

Members of the jury, there is one thing I want to say in conclusion. 
I want you to understand, if I have done anything during the trial of this 
case which would indicate to any member or all of the jury how I per- 
sonally feel about it, and I have tried not to, but if you think I have, either 
by inflection of my voice, rulings, or anything like that, I admonish you 
to disregard it entirely because, as I said, you members, you members 
alone, of the jury, are the sole judges of the facts and credibility of the 
witnesses, and when you go to that jury room, the responsibility is in your 
hands, not mine as to the verdict you will render in this case. 

You will now be conducted by the marshal to the jury room to de- 
liberate on your verdict. 

THE COURT: Counsel may approach the bench. 

(At the bench:) 

THE COURT: Have you any questions with respect to these 
charges? 

MR. SKEENS: I think Your Honor very carefully prepared, and I 
think it is an excellent instruction, but for the record, I have to repeat a 
similar objection I made before, and one or two new ones this time. I 
think that, first of all, Your Honor should have given the statutory defi- 
nition of manslaughter. Secondly, I think on manslaughter, where there 
is adequate provocation, even with malice, it should be a not guilty ver- 
dict. Your Honor told the jury that adequate provocation must be without 
malice before you can find manslaughter. Now, as to irresistible im- 
pulse, this is the same objection as the last time it was given, and that is 
at the time of the act the derangement need not be such as to actually 
wipe out the right and wrong. I also object to the inference of guilt in- 
struction by possession of the automobile shortly after the commission of 
the offense, and I don't think that the instruction on fleeing from the scene 


is evidence of consciousness of guilt of any homicide. 


Other than that, those are very minor in considering the entire 
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charge as a whole, of course-- 

MR. FLANNERY: I think the charge is all right, Your Honor; I 
have no comment. 

THE COURT: Your objections will be overruled. 

(In open court:) 

THE COURT: The marshal will now conduct the jury to the jury 

room for deliberations. 


(Thereupon, the jury retired at 12:25 p.m. to deliberate.) 
ae aE * -_ bs 


[ Filed November 26, 1958] 


On this 26th day of November, 1958, came again the parties afore- 
said, in the mmner as aforesaid, and the same jury as aforesaid in this 
cause, returns into Court at 10 A.M. and retires to resume their 
deliberation; whereupon the said jury upon their oath say that the defen- 
dant is guilty of second degree murder (under count one of the indict- 
ment) and guilty of grand larceny (as charged in count four of the indict- 
ment); thereupon, each and every juror is asked to state his individual 
verdict and each and every juror says that the defendant is guilty of 
second degree murder (under count one of the indictment) and guilty of 
grand larceny (as charged in count four of the indictment). 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District Jail. 


By direction of 


JOSEPH R. JACKSON 
Presiding Judge 
Criminal Court # Five 


* * * 
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{ Filed December 15, 1958] 
JUDGMENT AND COMMITMENT 


On this 15th day of December, 1958 came the attorney for the 
government and the defendant appeared in person and by counsel, Edward 
J. Skeens, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offenses of Second Degree 
Murder and Grand Larceny under count one and as charged in count four 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 

IT iS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 


prisonment for a period of Three (3) years to Twenty (20) years on count 
one, and Two (2) years to Six (6) years on count four, said sentence to 
run by the counts concurrently. 

Tf 1S ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge 
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Deqree Murder and Grand Larceny; 
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choked the deceased with his hands. Appellant took the car owned by th: 
ceased and some eight days later tried to kill hiself im it while tray- 
Georgia Om November 26, 1956, Appellant was questioned that same evening 
a Georgia policeman, and again four days later by the F.B.I. and Metropolitan 
D. C. Romicide detective. He was returned tc the District of Colwabia bv vir. 
plane om December 1, 1956 where he was taken to police heedor-: 
writtes confession was obtained from appellant. 

Appellant relied oz the defeuses of imsamity and jJustiliable wowicide at 


bis trial in May, 1957. His secord degree murder conviction and gtaad larceny’ 


conviction was reversed og appeal ard a new trial ordered. On November 25, 1958 


appellant again relied on the same defenses and he was again convicted or second 
degree murder and grand larceay. From ay aggregate sentence of three years to 
20 years imposed December iS, 1958 8 petition for appeal wet granted by this 


Court om May 13, 1959. ( Misc/1190) 


_STATEME*T OF POINTS 
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from tke appellant while in military custody in Albany, Georgia, 
concerned only with the oral admissions meade to Agent Franklin ( 
and to Det, Donohue ( J.A. 89 to 95 ) 

Appellaat earnestly contends that the oral statement was obtained in vio- 
lation of Rules 4, S, and 40, Federal Rules of Criminal Procedure. Appellant 
attempted to suppress al! statements when ke duly filed a motion with exhibits 
attacked. ( J.A. 4 to 13.) Prior to trial judge Holtzoff desied the motion “on 
tke ground that such 2 motior may mot be maintained”, ( J.4. 13) At trial 
Guring the government's case, appellant again ateempted to hove : nearing on tke 
motion, but it was denied also. ( J.A. 82 ) 

Appellarzt wes told : zkow the statements were not yoluntary 

ro ike goverament had ; 3 *, and refused to hear ar exDlanation 
ds for the motion. 82.) This was reversible 
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Instead Det. Bonohue took the appellaat from Mariee custody directly to Washixg~ 
tom, D.C. em Dec. 1, 1956. Two days later appellant was brought oofeore the 
Commissioner within the District of Colwabia, Tke requirement of Rule 4, 
F.8.C.P. was completely igrored since the appellant was axested moe thar 100 
miles from the place the warrant had issxed. Me, Removal hearing was held at 
all, wo warrast of removal had beea obtained from the committing judge im the 
Georgis District, No preceutioaary st2tement was given to appellant as regeired 
by Rule 40, and 5, F.B.C.P. at amy tiwe while iz the State of Georgia and ke 
was illegally whisked out of the State of Geergiz withowt amy process by 5.C. 
Police. Since the eatire procedure was illegni, the detention was illegal exd 
oral statements made during that time are uct admissible. MALLORY v. UNITED 
STATES (1957) 354 U.S. 449; 77S. Ct. 1556. Appailient coxld not develop taese 


facts, (J.4. 85-7-8-92-10]) 
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(1942) TS U.S.App.D.C. 274, 128 F.2d 265, and the withdrawal of the plea did 
mot convert it into a waiver of the privilege. Many years ago this Court that 
evem if the accused testify at another’s trial,the privilege of self-incrimina- 


tion was sot waived. United States vy. Duffy, C.C.D.C. 25 F.cas. No. 14,988, 


1 Craack c.c. 164. See the privilege of self incrimimtion, Wigmore on Evidence 


3rd Ed.. Wol. 8, § 2250, et seq. In § 2276 Wigmore says that the waiver 
involved when the accused testifies is limited to the particular proceedixg: 
asd that testimony before a Coroner*s IXquest, or a grand jury proceeding 
not @ waiver for the main trial. 

Im Field v, United States (1951) C.C.A.-2nd), 193 F.2d 109, it was 
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second trial aithough he waived privilege by testifying at the first trial. 
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policy of the law sgainst self-iecrimination 
which would require the extention of immunity 
to any trial or to any tribural OTHER THAN THAT 
IN WHICH THE DEFENDANT PRESERVES IT BY REFISING 
TO TESTIFY." { emphasis added ) 

In the imstant matter their is good reason for the change in cttitude for 
| preserving the privilege against self-incrimination., When the first trial took 
place, the accused attempted to suppress his oral statementz. but he abandoned 

that course because the MALLORY rule had not yet beer enunciated. 
_secomd trial, the mallory rule bas beem imvoked, ard consistentir. 
refraieed from giving any testimony or explanation as to his paxticipe 
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issue and the jury adjudicated the matter, this Court had no power to direct a 


mew trial wpom a lesser charge. This Comrt mpom reversing the conviction skoald 
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event a corr? “order” fixiag ¢ trial pon a charge of s lesser degree of homicide 


cannot supplamt the comatitutional requirwest thst uo persom shall be tried or 
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APPELLAMT WAS NOT FAIRLY TRIED BECAUSE “E PRIOR APPEAL AND REVERSAL OF 
CONVICTION & PREJUDICBRE, EVIDENCE WAS RECEIUED BY ae JORY. 

A) Prejudicial newspaper accounts. The appellant’s motion to impound the jury 
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during trial was denied, ( J.A 16) Counsel siated as his reason that three 
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The United States Supcom Court recen.!» held thet a wotion for mistriai 
skhovid have beem granted whess jnry werbere ¢ ree¢ sewspeper accounts con- 
cerning tke prior felony coxrictinns ef th cTendant; that he wat arrested with 


his wife and she had been convict snd sentocced, In WARSHALL v, UNITED STATE 
{Jume 15, 1958) U.S. 3 i..ad 2d 22 79S. Ct. _, the Court noted: 
“Each Id the triai judge 
hat A t te infiverced by the 
Reus uat ke ¢ wid decide the 
Caze evidenc~ of record, and 
that , we:vdice against the 
pet i er result of the articles,” 
Nevertheless, the Court hood tha? efucice resulted to the defendant and it 
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kb}. Police pfficer referring to seytence and appeal. Or cross-examinatiow 


Bet. Bonokae of the Metropolitan Pelfiice Department referred to a written letter 
and thea alinded to the advice he gave the appcliuat, “Zrat he waz = young maz, 
and to serve bis time and to try to learm some type cf trade while there zo he 


world be fit for a job when ke came out.” ( J.A. %) After referring to vakiny 


¥ 


cigarettss to appellazt, Domohue stated, “Ivever have, Set I still would have 


filled, that, except that I fommd out later there wus as appeal, goiag to he, 
sol —“ ¢ c.A. 98) 
Appeliaat moved for a mistrial and proposed to show that counsel had 
iugstructed tam witness not to mention the sentence ot the appeal. PLA. 
Teis oreffert was refused and the motion for mistrisi was denied. ¢ J.A. 
Appellamt earaestly comtends that a mistrial skorld huve been grazted. 
¢) Eyidewce of Rebbery was act admissible, At the firrt triai eppeliant wes 
fonad mot gmilty of robbery of automibile keys asd o few collers in mosey. At 
the second trial, the prosecauticn in its opezing statemert stated that it woud 
preve that appellamt stole the keys. Wherespon, appcliant moved for s mistrial. 
{ J.A. 18) The motion wes renewed the next morning nud denied. 
After the goverment intoduced eviderce concerning thaft of the keys avd a radic 
apoellaat reomested am imsturtion to disregard such scyideace ard the Court 
graated the request. ( J.A. 147) However the Court nerer gave the instruction 
te the jury. Appellast earuestly cextends that etxvinl motion sheri¢ have 
been granted. and all contributing factors cousidred a fair trisi wee wet given 
to appellant. 
¥ 
There Was Mo Foundation Laid To Permit 2 to Express An Opinion 
' Whether Appellant was of Uneound Mind. 


A police officer from Georgia was asked whetBer tbe appeliaat 
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umsound mind when you talked te Aip dows there on November 26th?” Appellent 
objected ctating thet the witness never sam the accused ip bis iife and knew 


towsm> 7. @num~e him only a Ralf hour, ( J.A, T3-74 ) gias y, United States 99 U.S.A 
ATTRONET APD 7 i. ~ } Doxgias s United tates + oe 
COVNMRLLOR 4) LAW 
S00 MASS ANT.NW 232, 239 F.2d 52, relied upea by the appelice, does mot support it. Gouglas 
ACDaus 4-8 70 
a ere permits observation testimony mot epinion testimony. Here, the auswer usurped 
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scene of a crime is not always flight in the sense that evidence is thus 
furnished ofa consciouszess of guilt. The appellant was not suspected of ‘he 
crime, he was under surveillance, he was sot pursued, there was no one looking 
for hiw, in fact no one a crime was committed until more than a week had past. 
Thus, there wowulic be nc reasen to conces! himself, cr to avoie arrest. 
Appellant most earnestiy urges and contends that the instruction of 


flight was erroneous, vague, and prejudicial. A new trial should be awarded, 


Upon consideration of the foregoing, appellant respectfully prays 


the judgment of the lower court be vacated and remanded with instructios 


Cismiss the indictment, or grant a new trial. 


RESPECTFULLY SUBMIY TED. 
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QUESTIONS PRESENTED 


Appellant, having been indicted for first degree murder, 
felony-murder, robbery and grand larceny, was found 
guilty of second degree murder and grand larceny. His 
conviction was reversed and on remand he was tried again 
for second degree murder and grand larceny under the 
original indictment. Although admitting the killing , he 
nevertheless relied upon the defenses of justifiable homi- 
cide and insanity. Again he was convicted. His second 
appeal now follows. Whereupon, in the opinion of the 
appellee, the following questions are presented: i 

1. Was not the action of the trial court in denying ap- 
pellant’s motion to dismiss the first-degree murder count 
of the original indictment on the basis of former jeopardy 
quite proper? | 

2. Did not the trial court act correctly in denying appel- 
lant’s pre-trial motion as well as his trial motion to ex- 
clude and suppress certain oral extra-judicial admissions 
voluntarily given to the government while appellant was 
legally in detention on another criminal charge? | 

3. Did not the trial court properly admit into evidence 
certain judicial admissions made by appellant during the 
course of his first trial? : 

4, Was not the action of the trial court in denying ap- 
pellant’s motions for mistrial because of allegedly prejudi- 
cial newspaper accounts, prejudicial response by a police 
officer under cross-examination, and prejudicial admission 
of certain evidence plainly correct? ! 

5. Cannot a lay witness, who has been exposed to people 
of unsound mind pursuant to official duties, testify as to 
his own observations of appellant’s non-departure from 
normal conduct and then express his opinion based upon 
those observations? | 

6. Cannot a psychiatrist, who has examined appellant 
as to his mental competency to stand trial, also offer evi; 


(r) 





pa 


dence on the issue of insanity where such evidence was 
used by him as part of the data upon which he based his 
conclusion as to appellant’s mental condition at the time 
of the offense? 

7. Did not the trial court properly instruct the jury that 
they could regard flight as an indication of consciousness 
of guilt, if they found appellant did flee from the scene? 





Counterstatement of the Case 
Statutes and Rules Involved 


Summary of Argument 


Argument: 


I. Appellant, Having Successfully Received A Reversal Of 
His Conviction Of Second Degree Murder Under The 
First Degree Murder Count Of The Original Indictment, 
Was Properly Tried Again For Second Degree Mur- 
der 
II. The Oral Extra-Judicial Admissions Voluntarily Given 
To The Government While Appellant Was Legally In 
Detention On Another Criminal Charge Were Clearly 
Admissible 
III. Appellant’s Testimony Given At His First Trial Consti- 
tuted Judicial Admissions And As Such Were Admis- 
sible In His Second Trial To Show Inconsistency With 
His Plea Of Not Guilty As Well As His State Of Mind 
With Reference To the Acts Done 
IV. Motions For Mistrial Predicted On Allegedly Prejudicial 
Newspaper Accounts, Prejudicial Response By A 
Police Officer Under Cross-Examination, And Prejudi- 
cial Admission Of Certain Evidence Were Properly De- 
nied 
V. A Lay Witness, Exposed To People Of Unsound Mind 
Pursuant To Official Duties, Is Amply Qualified To 
Express His Opinion Based On His Observations of 
Appellant’s Non-departure From Normal Conduct 
VI. A Psychiatrist, Who Has Examined Appellant As to His 
Mental Competency to Stand Trial May Offer Evidence 
On The Issue of Insanity Where Such Evidence Was | 
Used By Him As Part of the Data Upon Which He ° | 
Based His Conclusions As To Appellant’s Mental Con- | 
dition At The Time of the Offense 
VII. The Trial Court’s Instruction That The Jury Could Regard 
Appellant’s Flight As An Indication Of Consciousness 
Of Guilt Was Plainly Correct 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,207 


Jim B. EpMonps, aPPELLANT, 
v. 


Unrrep Sratres or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


{n a four count indictment filed in District Court on 
February 4, 1957, appellant was charged with first degree 
murder, felony-murder, robbery, and grand larceny (Title 
22, D.C.C., Sections 2401, 2901, and 2201) (J.A.1). At trial 
appellant was found guilty of second degree murder under 
Count One and guilty of larceny under Count Four and 
not guilty on Counts Two and Three. His conviction was 
reversed and remanded for a new trial by this Court, sit- 
ting en banc (four Judges voting for reversal and remand, 
two concurring in the result, and three dissenting), on 
September 15, 1958. Edmonds v. United States, 104 U.S. 
App. D.C. 144, 260 F. 2d 474 (1958). (Reversal was for 
error not only in the course of appellant’s defense of justi- 


(1) 1 
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fiable homicide to receive in evidence on the issue of guilt 
the doctor’s testimony concerning statements made by ap- 
pellant pursuant to an examination provided for by Title 18, 
U.S.C., Section 4244 but also in his defense of insanity it 
was likewise error to receive evidence which was prejudi- 
cially irrelevant to the issue of appellant’s sanity—to wit, 
that his father had pleaded insanity on a similar charge 
some twelve years earlier). 

On October 31, 1958, appellant moved the District Court 
to dismiss Count One of the indictment alleging that a 
second trial under Count One of the indictment would place 
him in jeopardy twice for the same offense in violation of 
Amendment V of the Constitution (J.A. 2-3). Upon con- 
sideration of the motion and argument by counsel, the Dis- 
trict Court, on November 10, 1958, ordered the motion 
denied and further ordered appellant to stand trial for 
second degree murder upon Count One of the indictment 
(J.A. 14). Also, on November 10, 1958, upon considera- 
tion of appellant’s motion to suppress oral and written 
statement of appellant, to issue an extra-jurisdictional sub- 
poena and for continuance, all filed on October 31, 1958, 
and after argument by counsel the District Court ordered 
the motion to suppress denied without prejudice, stating 
that such a motion may not be maintained; further ordered 
appellant’s motion for extra-jurisdictional subpoena 
denied; and further ordered appellant’s motion for con- 
tinuance denied (J.A. 13-14). Upon retrial, he was found 
guilty, on November 26, 1958, of second degree murder 
under Count One and grand larceny under Count Four 
(J.A. 171). He was sentenced to a term of imprisonment 
from three (3) to twenty (20) years on Count One and 
two (2) to six (6) years on Count Four, both sentences to 
run concurrently. The judgment and commitment was 
filed the same day (J.A. 172). 

George Lefebvre’s decomposed body was found in his 
apartment at 3122 M Street, N. W. in the District of Colum- 
bia, on November 27, 1956. When discovered, with its 
arms outstretched and its knees in an upright position the 
body was lying on its back. Its clothing consisted of under- 
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wear located below the knees and an undershirt just a little 
bit above its waist (J.A. 30, 33-35, 38-39). A pink pillow 
case was twisted and garroted about its neck (J.A. 48). 
Death was estimated to have occurred on about N ovember 
17, 1956, and its cause was cardio-respiratory failure due 
to asphyxia caused by constriction about the neck (J. A. 
48-49). The print of appellant’ s left middle finger was 
found on a saucer located in the deceased’s apartment 
(J.A. 67, 69). 


As to events which transpired prior to the killing = prose- 
cution witness Price testified that pursuant to a telephone 
call from appellant, in the early evening of November 17, 
1956, around 9:00 P.M. he met appellant, in a bar inj the 
vicinity of the 900 Block of Highth Street, S.E., and left 
immediately for nearby Maryland to go to a dance: Shortly 
before midnight they stopped for food at a Hot Shoppe 
upon their return from Maryland. Then, with appellant 
driving, they drove into Virginia for thirty or forty miles 
toward Warrenton to find a little place recommended by 
appellant. There came a time when Price asked appellant 
to stop the car and after stopping he told appellant that 
he did not want to go any farther. Appellant suggested 
to Price that since they were out that far, they should exe) 
to Charleston, West Virginia. Price told appellant that he 
could not go since he was in the company ear. Appellant 
then stated that they should go back and get Price’s car 
and go. Upon returning to the District of Columbia and 
having some food at Price’s apartment, appellant again 
asked him if he would go to West Virginia. He Kept 
insisting that Price go, until Price suggested he go ‘out 
to Bolling Air Force base and get a “‘hop’’. Price then 
gave him around three dollars to take a cab there. Ap- 
pellant then left Price’s apartment at approximately 2 :30 
or 3:00 A.M. on November 18, 1956 (J.A. 55-60). | 

As to events subsequent to the killing, prosecution wit- 
ness Kennedy testified that in responding to an accident 
eall at 7:10 P.M. on November 26, 1956, on Route U.S. 19, 
North of Albany, Georgia, he had occasion to interview 
appellant some thirty or forty minutes later in a hospital 
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in Albany, Georgia. Appellant showed Kennedy the de- 
ceased’s registration card and stated that he had borrowed 
the car and was home on leave. Appellant further told him 
that he had purposely wrecked the deceased’s car in an 
effort to kill himself. While answering these questions, 
in the opinion of the witness, appellant did not appear to 
be of unsound mind, (J.A. 70-73). 

Appellant was released to the custody of the United 
States Marine Corps at Albany, Georgia at 9:45 P.M. on 
November 26, 1956. He remained in their custody for being 
absent without leave from his regular duty station located 
at the Marine Barracks, 8th and Eye Streets, S.E., in the 
District of Columbia until 8:15 A.M. on December 1, 1956 
(J.A. 77-78). During the time he was in Marine custody, 
Agent Franklin of the Federal Bureau of Investigation 
and Detective Donohue of the Metropolitan Police Depart- 
ment interviewed appellant. This interview took place 
at approximately 9:15 A.M. on November 30, 1956, before 
which appellant was told that he did not have to tell the 
interviewers anything and that if he did it could be used 
against him and further that he had a right to consult 
an attorney before making a statement (J.A. 81, 91). 

Appellant, thereupon, related his account of the killing, 
stating that after going to the deceased’s apartment for a 
cup of coffee, the deceased commenced making advances of a 
homosexual nature toward appellant and that they became 
engaged in a struggle, at which time appellant put his hands 
around the deceased’s throat and choked him. When the 
deceased started to get up again, appellant reached up 
on the couch and obtained a piece of cloth, which he wrapped 
around the deceased’s throat and pulled on that for a bit. 
After the deceased was still, he got up, went to the closet 
and went through his wallet, taking eight or nine dollars. 
He also took the deceased’s car keys and proceeded to 
drive the deceased’s car, from where it had been parked 
at 3lst and M Streets, to West Virginia and then on to 
Albany, Georgia (J.A. 83-84, 93-94). Additional sworn 
statements, which were elicited from appellant during di- 
rect and cross examination at his first trial, were read to the 
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jury as judicial admissions as the final step in the prosecu- 
tion’s case in chief (J.A. 102-122). | 
Appellant’s defense again consisted of justifiable homi- 
cide and insanity. Upon consideration of all the evidence 
and under proper instructions by the trial court, the jury 
again found appellant guilty of second degree murder 


and grand larceny. His second appeal now follows. : 


STATUTES AND RULES INVOLVED | 
Amendment V of the Constitution provides: 


‘*No person shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when i in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation,” 


Title 22, District of Columbia Code, Section 2401 [6 22] 
provides: 


‘“Whoever being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
mediated malice or by means of poison, or in perpetrat- 
ing or attempting to perpetrate any offense punishable 
bya imprisonment in the penitentiary, or without pur- 
pose so to do kills another in perpetrating or in at- 
tempting to perpetrate any arson, as defined in section 
22-401 or 22-402 of this Code, rape, mayhem, robbery, 
or kidnapping, or in perpetrating or in attempting to 
perpetrate any housebreaking while armed with or 
using a dangerous weapon, is guilty of murder in the 
first degree.’’ 


Title 22, District of Columbia Code, Section 2403 [6 28) 
provides : 


1 
| 
1 


| 
| 
' 
| 
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‘¢Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree.”’ 


Title 22, District of Columbia Code, Section 2404 [6:24] 
provides: 


‘‘The punishment of murder in the first degree shall 
be death by electrocution. The punishment of murder 
in the second degree shall be imprisonment for life, 
or for not less than twenty years.”’ 


Title 22, District of Columbia Code, Section 2201 [6:60] 
provides: 


‘Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or up- 
ward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years.”’ 


Title 24, District of Columbia Code, Section 301 (Supp. VI, 


1951 Edition) provides: 


‘¢(a) Whenever a person is arrested, indicted, 
charged by information, or is charged in the juvenile 
court of the District of Columbia, for or with an 
offense and, prior to the imposition of sentence or 
prior to the expiration of any period of probation, 
it shall appear to the court from the court’s own ob- 
servations, or from prima facie evidence submitted to 
the court, that the accused is of unsound mind or is 
mentally incompetent so as to be unable to understand 
the proceedings against him or properly to assist in 
his own defense, the court may order the accused 
committed to the District of Columbia General Hos- 
pital or other mental hospital designated by the court, 
for such reasonable period as the court may determine 
for examination and observation and for care and 
treatment if such is necessary by the psychiatric staff 
of said hospital. If, after such examination and ob- 
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servation, the superintendent of the hospital, in’ the 
case of a mental hospital, or the chief psychiatrist 
of the District of Columbia General Hospital, in the 
ease of District of Columbia General Hospital, shall 
report that in his opinion the accused is of unsound 
mind or mentally incompetent, such report shall be 
sufficient to authorize the court to commit by order 
the accused to a hospital for the mentally ill unless 
the accused or the Government objects, i in which event, 
the court, after hearing without a jury, shall make 
a judicial Beiscamenon of the competency of the 
accused to stand trial. If the court shall find. the 
accused to be then of unsound mind or mentally in- 
competent to stand trial, the court shall order the 
accused confined to a hospital for the mentally ill. 

(b) Whenever an accused person confined to a hos- 
pital for the mentally ill is restored to mental com- 
petency in the opinion of the superintendent of said 
hospital, the superintendent shall certify such fact to 
the clerk of the court in which the indictment, informa- 
tion, or charge against the accused is pending and such 
certification shall be sufficient to authorize the court 
to enter an order thereon adjudicating him to be com- 
petent to stand trial, unless the accused or the Govern- 
ment objects, in which event, the court, after hearing 
without a jury, shall make a judicial determination 
of the competency of the accused to stand trial. 3 

(¢) When any person tried upon an indictment or in- 
formation for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time 
of its commission, that fact shall be set forth by | the 
jury in their verdict. | 

(d) If any person tried upon an indictment or in- 
formation for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time of 
its commission, the court shall order such person to be 
confined in a hospital for the mentally ill, | 
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(e) Where any person has been confined in a hos- 
pital for the mentally ill pursuant to subsection (d) of 
this section, and the superintendent of such hospital 
certifies (1) that such person has recovered his sanity, 
(2) that, in the opinion of the superintendent, such per- 
son will not in the reasonable future be dangerous to 
himself or others, and (3) in the opinion of the super- 
intendent, the person is entitled to his unconditional 
release from the hospital, and such certificate is filed 
with the clerk of the court in which the person was 
tried, and a copy thereof served on the United States 
Attorney or the Corporation Counsel of the District 
of Columbia, whichever office prosecuted the accused, 
such certificate shall be sufficient to authorize the 
court to order the unconditional release of the person 
so confined from further hospitalization at the expira- 
tion of fifteen days from the time said certificate was 
filed and served as above; but the court in its discre- 
tion may, or upon objection of the United States or 
the District of Columbia shall, after due notice, hold 
a hearing at which evidence as to the mental condi- 
tion of the person so confined may be submitted, includ- 
ing the testimony of one or more psychiatrists from 
said hospital. The court shall weigh the evidence and, 
if the court finds that such person has recovered his 
sanity and will not in the reasonable future be danger- 
ous to himself or others, the court shall order such 
person unconditionally released from further confine- 
ment in said hospital. If the court does not so find, the 
court shall order such person returned to said hos- 
pital. Where, in the judgment of the superintendent 
of such hospital, a person confined under subsection 
(da) above is not in such condition as to warrant his 
unconditonal release, but is in a condition to be condi- 
tionally released under supervision, and such certifi- 
cate is filed and served as above provided, such 
certificate shall be sufficient to authorize the court to 
order the release of such person under such conditions 
as the court shall see fit at the expiration of fifteen 
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days from the time such certificate is filed and ened 
pursuant to this section: Provided, That the provisions 
as to hearing prior to unconditional release shall’ also 
apply to conditional releases, and, if, after a hearing 
and weighing the evidence, the court shall find that the 
condition of such person warrants his conditional re- 
lease, the court shall order his release under such con- 
ditions as the court shall see fit, or, if the court does 
not so find, the court shall order such person returned 
to such hospital. 

(f) When an accused person shall be acquitted solely 
on the ground of insanity and ordered confined in a 
hospital for the mentally ill, such person and his estate 
shall be charged with the expense of his ea in 
such hospital. 

(g) Nothing herein contained shall preclude a per- 
son confined under the authority of this section from 
establishing his eligibility for release under the pro- 
visions of this section by a writ of habeas corpus. | 

(h) The provisions of this section shall supersede 
in the District of Columbia the provisions of any Fed- 
eral statutes or parts thereof inconsistent with ‘this 
section.’ | 


Rule 4 of the Federal Rules of Criminal Procedure, : pro. 
vides: 


“‘(a) Issuance. If it appears from the complaint 
that there is probable cause to believe that an offense 
has been committed and that the defendant has com- 
mitted it, a warrant for the arrest of the defendant 
shall issue to any officer authorized by law to execute 
it. Upon the request of the attorney for the govern- 
ment a summons instead of a warrant shall issue. 
More than one warrant or summons may issue on’ the 
same complaint. If a defendant fails to appear in re- 
sponse to the summons, a warrant shall issue, | 
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(b) Form. 


(1) Warrant. The warrant shall be signed by the 

commissioner and shall contain the name of the de- 
fendant or, if his name is unknown, any name or 
description by which he can be identified with reason- 
able certainty. It shall describe the offense charged 
in the complaint. It shall command that the defendant 
be arrested and brought before the nearest available 
commissioner. 
_ (2) Summons. The summons shall be in the same 
form as the warrant except that it shall summon the 
defendant to appear before a commissioner at a stated 
time and place. 


(c) Execution or Service: and Return. 


(1) By Whom. The warrant shall be executed by 
a marshal or by some other officer authorized by law. 
The summons may be served by any person authorized 
to serve a summons in a civil action. 

(2) Territorial Limits. The warrant may be exe- 
cuted or the summons may be served at any place within 
the jurisdiction of the United States. 

(3) Manner. The warrant shall be executed by the 
arrest of the defendant. The officer need not have the 
warrant in his possession at the time of the arrest, but 
upon request he shall show the warrant to the defend- 
ant as soon as possible. If the officer does not have the 
warrant in his possession at the time of the arrest, he 
shall then inform the defendant of the offense charged 
and of the fact that a warrant has been issued. The 
summons shall be served upon a defendant by deliver- 
ing a copy to him personally, or by leaving it at his 
dwelling house or usual place of abode with some per- 
son of suitable age and discretion then residing therein 
or by mailing it to the defendant’s last known address. 

(4) Return. The officer executing a warrant shall 
make return thereof to the commissioner or other of- 
ficer before whom the defendant is brought pursuant 
to Rule 5. At the request of the attorney for the gov- 
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ernment any unexecuted warrant shall be returned to 
the commissioner by whom it was issued and shall be 
cancelled by him. On or before the return day the per- 
son to whom a summons was delivered for service 
shall make return thereof to the commissioner before 
whom the summons is returnable. At the request of 
the attorney for the government made at any time 
while the complaint is pending, a warrant returned un- 
executed and not cancelled or a summons returned 
unserved or a duplicate thereof may be delivered by 
the commissioner to the marshal or other authorized 
person for execution or service. | 

Rule 5 of the Federal Rules of Criminal Procedure, pro- 

vides : 


‘*(a) Appearance before the Commissioner. An of- 
ficer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a 
warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner 


or before any other nearby officer empowered to com- 
mit persons charged with offenses against the laws 
of the United States. When a person arrested with- 
out a warrant is brought before a commissioner or 
other officer, a complaint shall be filed forthwith. ! 

(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make a 
statement and that any statement made by him may be 
used against him. The commissioner shall allow the 
defendant reasonable time and opportunity to consult 
counsel and shall admit the defendant to bail as BrO- 
vided in these rules. 

(ec) Preliminary Examination. The defendant shall 
not be called upon to plead. If the defendant waives 
preliminary examination, the commissioner shall forth- 
with hold him to answer in the district court. If the 





12 


defendant does not waive examination, the commis- 
sioner shall hear the evidence within a reasonable 
time. The defendant may cross-examine witnesses 
against him and may introduce evidence in his own 
behalf. If from the evidence it appears to the com- 
missioner that there is probable cause to believe that 
an offense has been committed and that the defendant 
has committed it, the commissioner shall forthwith 
hold him to answer in the district court; otherwise 
the commissioner shall discharge him. The commis- 
sioner shall admit the defendant to bail as provided 
in these rules. After concluding the proceeding the 
commissioner shall transmit forthwith to the clerk 
of the district court all papers in the proceeding and 
any bail taken by him.”’ 


Rule 40 of the Federal Rules of Criminal Procedure, pro- 
vides: 


(a) Arrest in Nearby District. If a person is ar- 
rested on a warrant issued upon a complaint in a dis- 


trict other than the district of the arrest but in the 
same state, or on a warrant issued upon a complaint 
in another state but at a place less than 100 miles from 
the place of arrest or without a warrant for an offense 
committed in another district in the same state on in 
another state but at a place less than 100 miles from 
the place of the arrest, he shall be taken before the 
nearest available commissioner or other nearby officer 
described in Rule 5 (a); preliminary proceedings shall 
be conducted in accordance with Rule 5 (b) and (c); 
and if held to answer, he shall be held to answer to the 
district court for the district in which the prosecution 
is pending or if the arrest was without a warrant, for 
the district in which the offense was committed. If 
such an arrest is made on a warrant issued on an indict- 
ment or information, the person arrested shall be taken 
before the district court in which the prosecution is 
pending or for the purpose of admission to bail, before 
a commissioner in the district of the arrest in accord- 
ance with provisions of Rule 9 (c) (1). 
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(b) Arrest in Distant District. 


(1) Appearance before Commissioner or Judge. If 
@ person is arrested upon a warrant issued in another 
state at a place 100 miles or more from the place of 
arrest, or without a warrant for an offense committed 
in another state at a place 100 miles or more from the 
place of arrest, he shall be taken without unnecessary 
delay before the nearest available commissioner or a 
nearby judge of the United States in the district in 
which the arrest was made. 

(2) Statement by Commissioner or Judge. The 
commissioner or judge shall inform the defendant of 
the charge against him, of his right to retain counsel 
and of his right to have a hearing or to waive a hearing 
by signing a waiver before the commissioner or judge. 
The commissioner or judge shall also inform the! de- 
fendant that he is not required to make a statement land 
that any statement made by him may be used against 
him, shall allow him reasonable opportunity to consult 
counsel and shall admit him to bail as provided in 
these rules. 

(3) Hearing; Warrant of Removal or Discharge. The 
defendant shall not be called upon to plead. If the de- 
fendant waives hearing, the judge shall issue a warrant 
of removal to the district where the prosecution is 
pending. If the defendant does not waive hearing, the 
commissioner or judge shall hear the evidence. | If 
the commissioner hears the evidence he shall report 
his findings and recommendations to the judge. At 
the hearing the defendant may cross-examine witnesses 
against him and may introduce evidence in his own 
behalf. If it appears from the commissioner’s report 
or from the evidence adduced before the judge that 
sufficient ground has been shown for ordering the re- 
moval of the defendant, the judge shall issue a warrant 
of removal to the district where the prosecution is 
pending. Otherwise he shall discharge the defendant. 
If the prosecution is by indictment, a warrant of. re- 
moval shall issue upon production of a certified copy 


1 
| 
1 


| 
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of the indictment and upon proof that the defendant 
is the person named in the indictment. If the prosecu- 
tion is by information or complaint, a warrant of re- 
moval shall issue upon the production of a certified 
copy of the information or complaint and upon proof 
that there is probable cause to believe that the defend- 
ant is guilty of the offense charged. If a warrant of 
removal is issued, the defendant shall be admitted to 
bail for appearance in the district in which the prose- 
cution is pending in accordance with Rule 46. After 
a defendant is held for removal or is discharged, the 
papers in the proceeding and any bail taken shall be 
transmitted to the clerk of the district court in which 
the prosecution is pending. 

(4) Hearing and Removal on Arrest without a War- 
rant. If a person is arrested without a warrant, the 
hearing may be continued for a reasonable time, upon 
a showing of probable cause to believe that he is guilty 
of the offense charged; but he may not be removed 
as herein provided unless a warrant issued in the dis- 
trict in which the offense was committed is presented. 


Rule 41 (e) of the Federal Rules of Criminal Procedure 
provides: 


‘*A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was 
not probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall re- 
ceive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject 
to lawful detention and it shall not be admissible in 
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evidence at any hearing or trial. The motion to sup- 
press evidence may also be made in the district where 
the trial is to be had. The motion shall be made before 
trial or hearing unless opportunity therefor did not 
exist or the defendant was not aware of the grounds 
for the motion, but the court in its discretion may en- 
tertain the motion at the trial or hearing.’’ 


Rule 41 (g) of the Federal Rules of Criminal Procedure 
provides: 


“‘This rule does not modify any act, inconsistent 
with it, regulating search, seizure and the issuance 
and execution of search warrants in circumstances for 
which special provision is made. The term ““property”’ 
is used in this rule to include documents, books, papers 
and any other tangible objects. Ags amended Dea 27, 
1948, eff. Oct. 20, 1949; Apr. 9, 1956, eff. July 8, 1956. 4 





Title 10 U.S.C. Section 831 (b) provides: : 


““No person subject to this chapter may interrogate, 
or request any statement from, an accused or a person 
suspected of an offense without first informing him 
of the nature of the accusation and advising er that 
he does not have to make any statement regarding 
the offense of which he is accused or suspected and 
that any statement made by him may be used as evi- 
dence against him in a trial by court-martial. 


Title 18 U.S.C. Section 4244 provides: 


‘Whenever after arrest and prior to the oaastaon 
of sentence or prior to the expiration of any period 
of probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane or 
otherwise so mentally incompetent as to be unable to 
understand the proceedings against him or properly 
to assist in his own defense, he shall file a motion for 


a judicial determination of such mental competency 
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of the accused, setting forth the ground for such be- 
lief with the trial court in which proceedings are pend- 
ing. Upon such a motion or upon a similar motion in 
behalf of the accused, or upon its own motion, the 
court shall cause the accused, whether or not previously 
admitted to bail, to be examined as to his mental con- 
dition by a least one qualified psychiatrist, who shall 
report to the court. For the purpose of the examina- 
tion the court may order the accused committed for 
such reasonable period as the court may determine to 
a suitable hospital or other facility to be designated 
by the court. If the report of the psychiatrist indicates 
a state of present insanity or such mental incompetency 
in the accused, the court shall hold a hearing, upon due 
notice, at which evidence as to the mental condition of 
the accused may be submitted, including that of the 
reporting psychiatrist, and make a finding with respect 
thereto. No statement made by the accused in the 
course of any examination into his sanity or mental 
competency provided for by this section, whether the 
examination shall be with or without the consent of the 
accused, shall be admitted in evidence against the ac- 
eused on the issue of guilt in any criminal proceeding. 
A finding by the judge that the accused is mentally 
competent to stand trial shall in no way prejudice the 
accused in a plea of insanity as a defense to the crime 
charged; such finding shall not be introduced in evi- 
dence on that issue nor otherwise be brought to the 
notice of the jury. Added Sept. 7, 1949, c. 535, §1, 68 
Stat. 686. 


SUMMARY OF ARGUMENT 


Appellant asserts that the trial court’s action in deny- 
ing his motion to dismiss the first degree murder count of 
the original indictment on the basis of former jeopardy 
was reversible error. Appellee contends that since ap- 
pellant was retired for second degree murder only after 
he had successfully asked an appellate court to set aside 
his prior conviction for that same offense, the action of the 
trial court was plainly correct, 





Appellant further claims that the trial court a in 
admitting certain oral extra-judicial admissions given to 
the government inasmuch as they were obtained in viola- 
tion of Rules 4, 5 and 40 of the Federal Rules of Criminal 
Procedure. Appellee contends that the federal exclusion- 
ary rule that illegal detention shall yield the prosecution 
no evidentiary advantage in building a case against the 
accused is inapplicable here. His extra-judicial admissions 
were made while he was legally in detention on another 
criminal charge. Furthermore, even if Rule 5 applied i in 
its terms, appellant was advised of his rights in accordance 
with its constitutional purport. And finally, appellant’s 
post-arraignment testimony elicited at his first trial com- 
pletely dissipated the effect of any prior illegality. : 

Appellant also urges that it was error for the trial court 
to admit parts of the transcript of his testimony at his 
first trial. Appellee contends that this testimony consti- 
tuted judicial admissions, and as such they were admissible 
to show inconsistency with his plea of not guilty, as well 
as his state of mind with reference to the acts done. | 

Appellant further alleges that the trial court’s denial 
of motions for mistrial because of allegedly prejudicial 
newspaper accounts, prejudicial response by a police of- 
ficer under cross-examination, and prejudicial admission 
of certain evidence denied him a fair trial. With regard 
to the newspaper accounts, the trial court strongly ad- 
monished the jury against reading newspaper accounts 
about the case prior to their first separation. It reempha- 
sized its admonition on several occasions. Secondly, the 
inquiry made of the jurors by the trial court concerning 
their reading of the newspaper articles adequately pro- 
tected appellant’s rights. Thirdly, there is nothing in the 
record here to indicate inadmissible factual allegations 
damaging to appellant’s cause, which required the Supreme 
Court to reverse Marshall and this Court to set aside Cop- 
pedge. In short, appellant was not prejudiced and any 
damage done was cured by the trial court’s repeated and 
persuasive admonitions. 

As to appellant’s allegation concerning the prejudicial 
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response made by a police officer under cross-examination, 
appellee contends that this issue was initiated and pressed 
by appellant and having so invited it he should not be 
heard to complain of a situation which he created. In any 
event, upon examination of the entire record it can be stated 
‘‘with fair assurance’’ that the incident in question ‘‘had 
but very slight effect’’ upon the verdict, if it influenced 
the jury at all. 

Concerning appellant’s assignment of error that the trial 
court improperly admitted the deceased’s automobile keys 
into evidence, the record, first of all, discloses that they 
were never offered in evidence. Secondly, had they been 
offered they would have been clearly admissible as evi- 
dence of another criminal act. Furthermore, the trial court 
instructed the jury that there being no charge of petit 
larceny which would include the taking of the keys, they 
were not to consider it. Again, appellant was not prej- 
udiced. 

Appellant also alleges two grounds pertaining to his 
defense of insanity as reversible error. His first point 
is that there was no foundation laid to permit a layman to 
express an opinion whether appellant was of unsound mind. 
Appellee contends that a sufficient foundation was laid to 
permit a lay witness, who had been exposed to people 
of unsound mind pursuant to official duties, to testify as 
to his own observations of appellant’s non-departure from 
normal conduct and then express his opinion based upon 
those observations. His second ground is that the trial 
court improperly admitted evidence of appellant’s mental 
competency to stand trial. Appellee submits that a psy- 
chiatrist, who has examined appellant as to his mental 
competency to stand trial, may offer evidence on the issue 
of insanity where such evidence used by him as part of 
the data upon which he based his conclusion as to appel- 
lant’s mental condition. The jury never knew that he had 
been found competent to stand trial. Nor did the trial 
court comment on that fact. As such, the statutory pro- 
scription advising the jury about an order of competency 
was carefully observed. 
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Appellant’s final assignment of error is that the trial 
court improperly instructed the jury that they could re- 
gard flight as an indication of guilt, if they found appellant 
did flee upon the scene. The motive which prompted his 
flight was obvious. The evidence clearly warranted the 
instruction. Under the circumstances, trial court’s charge 
was more than fair. | 


ARGUMENT 


I | 


| 
Appellant, Having Successfully Received a Reversal of His 
Conviction of Second Degree Murder Under the First De- 
gree Murder Count of the Original Indictment, Was pec. 


erly Tried Again for Second Degree Murder 


Appellant states that it is most significant that the Dis- 
trict Court refused to dismiss the first degree murder in- 
dictment but that appellant was not tried for first degree 
murder. We agree, for if appellant had been tried again 
for murder in the first degree under Count One of the 
original indictment, he would have been twice placed in 
jeopardy for the same offense in violation of Amendment 
V of the Constitution. But since appellant, upon suceess- 
fully securing a reversal of his conviction of second degree 
murder under the first degree murder count of the original 
indictment, was tried again for that same offense, it is 
appellee’s contention that the action of the trial court in 
denying appellant’s motion to dismiss Count One of the 
original indictment on the basis of former jeopardy was 
quite proper. ! 

It is well settled that a defendant can be tried for a 
second time for an offense when his prior conviction for 
that same offense has been set aside on appeal. United 
States v. Ball, 163 U.S. 622, 671 (1896). This clear principle 
of law is, a fortiorari, operative in a case where the defend- 
ant was retried for murder in the second degree after he 
had successfully asked an appellate court to set aside a 
prior conviction, for that same offense. Stroud v. United 
States 251 U. S. 15, 17-18 (1919). Therefore, since appellant 
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was not tried again for first degree murder, he was not 
twice placed in jeopardy for the same offense in violation 
of Amendment V of the Constitution. Appellant’s reliance 
on the case of Green v. United States, 355 U.S. 184 (1957), 
is misplaced. 

In the Green case, the petitioner was indicted by a District 
of Columbia grand jury in two counts. He first charged 
that he had committed arson by maliciously setting fire to 
a house in violation of Title 22, D.C.C., Section 401. The 
second, in violation of Title 22, D.C.C., Section 2401, ac- 
cused him of causing the death of a woman by this alleged 
arson which if true amounted to murder in the first degree, 
punishable by death. Green entered a plea of not guilty to 
both counts and the case was tried by a jury. After each 
side had presented its evidence, the trial judge instructed 
the jury that it could find Green guilty of arson under the 
first count and of either (1) first degree murder or (2) 
second degree murder under the second count. The trial 
judge treated second degree murder, which is defined by 
the District Code as the killing of another with malice afore- 
thought and is punishable by imprisonment for a term of 
years or for life, as an offense included within the language 
charging first degree murder in the second count of the in- 
dictment. 

The jury found Green guilty of arson and of second de- 
gree murder, but did not find him guilty on the charge of 
murder in the first degree. Its verdict was silent on that 
charge. The trial judge accepted the verdict, entered the 
proper judgments and dismissed the jury. He was sen- 
tenced to one to three years’ imprisonment for arson and 
five to twenty-five years’ imprisonment for murder in the 
second degree. He appealed for conviction of second de- 
gree murder. This Court reversed the conviction because 
it was not supported by the evidence and remanded the 
case for a new trial. Green v. United-States, 95 U.S. App. 
D.C. 45, 218 F.2d 856 (1955). 

« Onremand, Green was tried again for first degree murder 


ae under the original indictment. At the outset, of this second 


he 


trial, he raised the defense of former jeopardy but the Court 
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overruled his plea. This time a new jury found him guilty 
of first degree murder and he was given the mandatory 
death sentence. He appealed once more. Sitting, en bane, 
this Court rejected his defense of former jeopardy and af. 
firmed the conviction. Green v. United States, 98 U.S. App. 
D.C. 413, 236 F.2d 708 (1956). Upon a writ of certiorari 
(Green v. United States, 352 U.S. 915 (1956) ), the Supreme 
Court reversed, holding that his second trial for first degree 
murder placed him in jeopardy twice for the same offense in 
violation of Amendment V of the Constitution. | 

The Supreme Court stated at p. 189: | 





‘*In this case, however, we have a much different 
question. At Green’s first trial the jury was author- 
ized to find him guilty of either first degree murder 
(killing while perpetrating a felony) or, alternatively, 
of second degree murder (killing with malice afore- 
thought).’° The jury found him guilty of second de- 
gree murder, but on his appeal the conviction was re- 
versed and the case remanded for a new trial. At this 
new trial Green was tried again, not for second degree 
murder, but for first degree murder, even though the 
original jury had refused to find him guilty on that 
charge and it was in no way involved in his appeal.” 
For the reasons hereafter, we conclude that this second 
trial for first degree murder placed Green in jeopardy 
twice for the same offense in violation of the consti- 
tution.?” | 

“‘Green was in direct peril of being convicted and 
punished for first degree murder at his first trial. He 





7° In substance the situation was the same as though Green 
had been charged with these different offenses in separate but 
alternative counts of the indictment. The Constitutional is- 
sues at stake here should not turn on the fact that both of- 
fenses were charged to the jury under one count, : 

*1 It should be noted that Green’s claim of former jeopardy 
is not based on his previous conviction for second degree mur- 
der but instead on the original jury’s refusal to convict him of 
first degree murder. 


| 
12 Footnote omitted, | 
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was forced to run the gantlet once on that charge and 
the jury refused to convict him. When given the 
choice between finding him guilty of either first or 
second degree murder, it chose the latter. In this 
situation the great majority of cases in this country 
have regarded the jury’s verdict as an implicit ac- 
quittal on the charge of first degree murder. But 
the result in this case need not rest alone on the as- 
sumption, which we believe legitimate, that the jury 
for one reason or another acquitted Green of murder 
in the first degree. For here, the jury was dismissed 
without returning any express verdict on that charge 
and without Green’s consent. Yet it was given a full 
opportunity to return a verdict and no extraordinary 
circumstances appeared which prevented it from do- 
ing so. Therefore, it seems clear, under established 
principles of former jeopardy, that Green’s jeopardy 
for first degree murder came to an end when the jury 
was discharged so that he could not be retried for 
that offense. Wade v. Hunter, 336 U.S. 684. In brief, 
we believe this case can be treated no differently, for 
purposes of former jeopardy, than if the jury had re- 
turned a verdict which expressly read: ‘We find the 
defendant not guilty of murder in the first degree but 
guilty of murder in the second degree’ ’’. 


13 Footnote omitted. 


What does the record disclose as to appellant’s claim of 
former jeopardy in the instant case. 

He was indicted in four counts. The first charged him 
with first degree murder, the second with felony-murder 
(robbery), the third with robbery, and the fourth with 
grand larceny. He entered a plea of not guilty to the in- 
dictment (J.A. 2) and the case was tried by a jury. At the 
close of all the evidence, the trial court instructed the jury 
that under Count One it could find appellant either guilty 
or not guilty of murder in the first degree, either guilty or 
not guilty of murder in the second degree, or either guilty 
or not guilty of manslaughter (See No. 14,004, Tr. 1271- 
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1278). It further instructed the jury that under the remain- 
ing counts it could find appellant either guilty or not guilty 
as charged. (See No. 14,004, Tr. 1278-1284). | 

The jury found appellant guilty of murder in the second 
degree under Count One, not guilty under Counts Two and 
Three, and guilty under Count Four (See No. 14,004, Tr. 
1346). The trial judge accepted the verdict and entered 
judgment accordingly (See No. 14,004, Tr. 1347). Appellant 
was sentenced to eight to twenty-five years’ imprisonment 
for murder in the second degree and two to six years’ im- 
prisonment for grand larceny (See No. 14,004, Tr. 1347). 
He appealed his conviction and this Court reserved and 
remanded the case for a new trial. Edmonds v. United 
States, supra. 

On remand, appellant was tried again for murder 2 the 
second degree under the original indictment ( emphasis sup- 
plied). In a pre-trial motion as well as at the outset of 
his second trial he moved to dismiss Count One of the indict- 
ment alleging that a second trial under Count One of the 
indictment would place him in jeopardy twice for the same 
offense in violation of Amendment V of the Constitution. 
(J.A. 2-3, 23-24). The trial court, however, denied both 
motions (J.A. 14, 25). This time a new jury reconvicted 
him of second degree murder under Count One and the grand 
larceny under Count Four. Cleansed of the errors requiring 
previous reversal, once again his conviction under the 
original indictment has been presented to this Court for 
appellate review. ! 

Thus, in tracing the procedural history of the case at bar, 
it seems clear that under the doctrine enunciated by the 
Supreme Court in the Green case appellant’s jeopardy for 
murder in the first degree came to an end when the jury 
was discharged so that he could not be retried for ‘that 
offense. Thus, to have retried him for first degree murder 
would have been plain error. However, his second trial 
for second degree murder is viewed as continuing the same 
jeopardy which had attached at the first trial by reasoning 
that jeopardy did not come to an end until appellant was 
acquitted or his conviction became final. Cf. Griffin v. IIli- 
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nois, 351 U.S. 12, 18 (1955). For here, the verdict of the 
jury, after trying the issue of guilty or not guilty of 
either first degree murder, second degree murder, or man- 
slaughter, did not acquit appellant of the whole charge of 
murder, as well as of any lesser offense included therein 
(emphasis supplied). Cf. Ball v. United States, supra, at 
p. 670. It impliedly acquitted him of murder in the first 
degree. But it expressly found him guilty of second de- 
gree murder. Having been convicted of this offense and 
having received a reversal of his conviction by appeal, 
appellant can be tried a second time for the same offense. 
Finally, in the circumstances of this case, it is immaterial 
whether or not appellant was to be tried again for second 
degree murder under an indictment for murder in the 
first degree. Appellant knew not only at the time of denial 
of his motion to dismiss the indictment, but also at the 
outset of the trial that he was standing trial on a charge 
of second degree murder (J.A. 14, 16,17). Conversely, the 
jury never knew that appellant had been originally charged 
with murder in the first degree, for the indictment was 
never given to the jury (J.A. 147). Furthermore, the court 
specifically instructed the jury that the only charges they 
were to consider were either murder in the second degree, 
or manslaughter as a lesser included offense, and grand 
larceny (J.A. 158-159, 162-164, 169). No prejudice result- 
ing in the denial of appellant’s motion to dismiss the in- 
dictment, the action of the trial court in requiring him to 
stand trial for second degree murder was plainly correct. 


II 
The Oral Extra-Judicial Admissions Voluntarily Given to the 


Government While Appellant Was Legally in Detention on 
Another Criminal Charge Were Clearly Admissible 


Appellant asserts that the oral extra-judicial admissions 
given to Agent Franklin and Detective Donahue while 
appellant was in the custody of the Marine Corps at Albany, 
Georgia should have been suppressed by the trial court, 
inasmuch as they were obtained in violation of Rules 4, 
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5, and 40 of the Federal Rules of Criminal Procedure. 
Appellee contends that the action of the trial court in 
denying appellant’s pre-trial motion as well as his trial 
motion to exclude and suppress these oral statements was 
eminently proper. 

Appellant’s position that the trial court erred in denying 
his pre-trial motion to suppress his oral statements is con- 
trary to the Federal Rules of Criminal Procedure. Rule 
41 (g) provides that the term ‘‘property’’ is used in Rule 
41 to include documents, books, papers and other tangible 
objects (emphasis supplied). Thus, a pre-trial motion for 
return of property and to suppress evidence under Rule 
41 (e) would only lie where something tangible was seized 
as a result of an unlawful search and seizure. i 

Next, appellant contends that the trial court should have 
excluded and suppressed these oral statements at trial, 
relying principally on Mallory v. United States, 354 U.S. 
449 (1957). The federal exclusionary rule that illegal 
detention shall yield the prosecution no evidentiary advan- 
tage in building a case against the accused is inapplicable 
here. In fact, the Supreme Court of the United States 
has expressly declined to extend this fixed rule of exclu- 
sion to statements to police or wardens concerning other 
crimes while prisoners are legally in detention on crimina 
charges. United States v. Carignan, 342 U.S. 36, 45 (1951). 

With regard to appellant’s allegation that these volun- 
tary oral statements were the product of an illegal deten- 
tion, it is uncontradicted in the record that at the time 
Agent Franklin and Detective Donahue interviewed appel- 
lant in the marine brig at Albany, Georgia, he was in. the 
lawful custody of the Marine Corps on the charge of being 
absent without leave from his regular duty station (J.A. 
77). Thus, it is quite apparent that Rule 5 of the Federal 
Rules of Criminal Procedure does not apply in terms be- 
cause appellant was neither arrested for nor charged with 
homicide when the confession to the crime was made. 
United States v. Carigman, supra, at p. 43. Notwithstand- 
ing the fact that Rule 5 does not apply to the case at bar, 
unquestionably, its constitutional purport was scrupulously 
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observed, since Agent Franklin and Detective Donahue 
prior to interviewing appellant about the case advised him 
that he did not have to discuss the case with them, that 
anything he did tell them could be used against him and 
that he had a right to consult an attorney before making 
a statement (J.A. 81, 91). In fact, had the Marine Corps 
used these oral extra-judicial admissions as evidence against 
him in a trial by court-martial, Article 31 (b) of the Uni- 
form Code of Military Justice, Title 10 U.S.C., Section 
831 (b), would have been equally complied with. 

Appellant further claims as error the fact that the trial 
court would not permit him to develop the alleged illegality 
of appellant’s removal from the custody of the Marine 
Corps to the District of Columbia. (J.A. 87, 101). Ap- 
pellee contends that the trial court’s rulings on this matter 
were entirely correct. As was stated by this Court in 
Green v. Umted States, 88 U.S.App.D.C. 249, 188 F.2d 48, 
(1951) cert. denied 341 U.S. 955, at p. 250: 


‘¢Since jurisdiction in a criminal case is not impaired 
by the fact that the accused was brought before the 
Court in an unlawful manner; Sheehan v. Huff, 78 
U.S.App.D.C. 391, 142 F.2d 81, we need not consider 
appellant’s criticism of the warrant on which he was 
arrested’’. 


Even assuming, arguendo, forcible abduction, it is insuf- 
ficient reason why the party should not answer when 
brought within the jurisdiction of the court which has the 
right to try for such an offense and presents no valid ob- 
jection to his trial in such court. Ker v. Illinois, 119 U.S. 
436, 444 (1886). Furthermore, there is nothing in the 
Constitution that requires a court to permit a guilty person 
rightfully convicted to escape justice because he was 
brought to trial against his will. Collins v. Frisbie, 342 U.S. 
519, 522 (1952). Under the circumstances, it was not in- 
cumbent upon the trial court to make an inquiry into the 
manner in which appellant was brought before it. 

In the last analysis, even assuming that Rule 5 barred 
the admissibility of appellant’s oral statements to Agent 
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Franklin and Detective Donahue, certainly his post-arraign- 
ment testimony at his first trial completely dissipated the 
effect of any prior illegality. Cf. Lyons v. Oklahoma, 332 
U.S. 596, 604 (1943). As the Supreme Court stated in 
United States v. Bayer, 331 U.S. 532 (1947), at p. 540: 


“‘Of course, after an accused has once let the cas 
out of the bag by confession, he is never thereafter 
free of the psychological and practical disadvantage 
of having confessed. He can never get the cat back 
in the bag. The secret is out for good. In sucha sense, 
a later confession always may be looked upon as a fruit 
of the first. 

‘‘But this Court has never gone so far as to hold that 
making a confession under circumstances which pre- 
clude its use, perpetually disables the confessor from 
making a usable one after those conditions have been 
removed.”’ | 
See also Reagan v. United States, —U.S.App.D.C.—, —F.2d 
—, No, 14,973 (decided June 11, 1959); Lauderdale v. 
United States, —U.S.App.D.C.—, —F.2d—, No. 14,523 
(decided May 14, 1959). So here, his courtroom testimony 
removed any possible perpetual disability, and since his 
post-arraignment judicial admissions were substantially 
similar to his pre-arraignment extra-judicial admissions, 
the latter’s reception into evidence could not have Praja: 
diced appellant’s substantial rights. | 


Ii 


Appellant’s Testimony Given at His First Trial Constituted 
Judicial Admissions and as Such Were Admissible in His 
Second Trial to Show Inconsistency with His Plea of Not 
Guilty as Well as His State of Mind with Reference to the 
Acts Done ! 


Appellant also urges that it was error to admit into dt 
dence parts of the transcript of his testimony given at his 
first trial. Appellee contends that the testimony of appel- 
lant constituted judicial admissions, and as such were 
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properly admitted in evidence at the trial. In Milton. v. 
Umited States, 71 U.S.App.D.C. 394, 110 F.2d 556 (1940), 
the defendants appealed from convictions of uttering a 
check with a forged indorsement thereon, knowing it to be 
forged. During their trial, the government read into evi- 
dence over defendants’ objections, portions of the re- 
porter’s transcript of testimony given them by not only 
at a prior trial for housebreaking and larcency but also 
at a hearing on a motion for new trial. In deciding appel- 
lant’s assignment of error in that case to be without merit, 
this Court stated at p. 398: 


‘<When evidence is offered to prove an admission— 
unlike the situation when it is offered as secondary 
evidence to prove statements of dead or absent wit- 
nesses **—there is no requirement that opportunity 
should have been given for cross-examination ™ and, 
consequently, no requirement of identity of issues.” 
Admissions have probative value not because they have 
been subjected to cross-examination and therefore sat- 
isfy the hearsay rule, but because they are statements 


by a party opponent, inconsistent with his present posi- 
tion as expressed in his pleadings and testimony. It 
is not even necessary that such evidence should have 
been given in a courtroom or under oath.’* The fact, 


12 See 3 Wigmore, Evidence (2d Ed. 1923) §§ 1386, 1387. 

132 Wigmore, Evidence (2d Ed. 1923) § 1048. See General 
Finance, Inc. v. Stratford, (No. 7346, decided January 29, 
1940) 71 App.D.C. 343, 109 F. 2d 843. 

143 Wigmore Evidence (2d Ed. 1923) § 1387 (3); State v. 
Longstreth, 19 N.D. 268, 276, 121 N.W. 1114, 1117, Ann. Cas. 
1912 D, 1317; People v. Butler, 111 Mich. 483, 69 N.W. 734; 
State v. Willis, 71 Conn. 293, 41 A. 820; 2 Bishop’s New Crimi- 
nal Procedure (2d Ed. 1913) § 1255. 

15 2 Wigmore, Evidence (2d Ed. 1923) § 1048 (3), 1049, 1050. 

16 See Miles v. United States, 103 U.S. 304, 308, 311, 26 L.Ed. 
481; Sinclair v. District of Columbia, 20 App.D. C. 336, 338, 
339, appeal dismissed, 192 U.S. 16, 24 S. Ct. 212, 48 L.Ed. 322; 
O’Newl v. United States, 8 Cir., 19 F.2d 322, 325; Miller v. 
United States, 7 Cir., 53 F.2d 316. See, also, Wilson v. United 
States, 162 US. 613, 16S. Ct. 895, 40 L.Ed. 1090. 
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that it was so given in the present case, however, does 
not detract from its admissibility.!” The applicable 
rule is well stated in Rafferty v. State," as follows: ‘‘It 
is true that there was no power to compel the defend- 
ant to testify against herself; but, having voluntarily 
gone on the witness stand in her own behalf on the 
former trial, and there made statements against her 
interest, it was entirely competent for the State, on 
the second trial, to prove those statements as admis- 
sions voluntarily made. Admissions made under such 
circumstances may be proven in the same manner and 
for the same reasons that admissions made out of 
court may be proven.’’ | 


17 Henderson v. State, 95 Ga. 326, 329, 22 S.E. 537, 538; 
Macomber v. Bigelow, 126 Cal. 9, 16, 58 P. 312, 315; State v. 
Hopkins, 13 Wash. 5, 42 P. 627; Raflertary: State, 91 Tenn: 655, 
665, 666, 16 S.W. 728, 730. | 

18 91 Tenn. 155, 665, 666, 16 S.W. 728, 730. i 


In the instant case, appellant voluntarily took the stand dur- 
ing his first trial. Opportunity for cross-examination} was 
given. The issues were identical. The rule enunciated in 
the Mzlton case requires even less. | 
So, too, even prior testimony given by an accused under 
subpoena before a grand jury has been held to be admis- 
sible. United States v. Johnson, 76 F. Supp. 538, (M.D.; Pa. 
1947), aff’d 165 F.2d 42 (3 Cir. 1947), cert. denied 332 U. S. 
852. In rejecting defendant’s argument that there was no 
authority for the use of such testimony in the case of the 
prosecution in chief but that the government would be 
confined to the use of such testimony for impeachment of the 
particular defendant as a witness, the Court stated at p. 548: 


“‘The point is raised as to the defendants Greenes 
and Memolo that the Grand Jury testimony given by 
them respectively was recited by the official reporter 
to the jury in this case. It is contended that there was 
no authority for the use of such testimony in the case 
of the prosecution in chief but that the United States 
would be confined to the use of such testimony for 
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impeachment of the particular defendant as a witness. 
The court, by positive instructions, prevented the use 
of this testimony as against any of the other defendants 
and therefore, none are involved in consideration of 
this question except the defendants who gave the testi- 
mony themselves. The Government is always entitled 
to prove what the defendant said about the acts charged 
in the indictment. The expressions of a defendant may 
be denials of guilt. They may contain hearsay. They 
are admitted for the purpose of showing his state of 
mind with reference to the acts done. (emphasis sup- 
plied) The Government has never been denied the 
right to use a confession of a defendant in chief pro- 
vided it was voluntarily made. Proof of ordinary 
admissions can be made without preliminary founda- 
tion as to voluntariness even when produced in chief. 
The evidence of the admissions before the Grand Jury 
of one of these defendants should not be excluded 
simply because these were made before an official body. 
Even though the testimony is construed as a confession 
it should not be excluded from the Government’s case 
in chief. The rule as to admissions and confessions 
made elsewhere certainly should control here. The 
testimony was adduced before the Grand Jury in re- 
sponse to lawful process, namely a subpoena, and the 
record shows that the defendant was specifically warned 
of his right against self-incrimination. The secrecy of 
the Grand Jury investigation should be no bar. All 
the precautions which are often lacking in extra- 
judicial admissions or confessions were here taken.”’ 


See also Washington v. United States, 100 U.S.App.D.C. 99, 
243 F.2d 43, (1957). Since malice is a state of mind, it was 
essential for the government to offer portions of appellant’s 
prior testimony to prove that appellant was a person 
prompted to do an injurious act willfully to the injury of 
another (J.A.115-117). Probably the most significant ad- 
mission offered by the government, according to the dissent 
in the first appeal, Edmonds v. United States, supra, at p, 
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153, was appellant’s use of a piece of cloth to keep finger- 
prints off the door handle upon leaving the deceased? $ 
apartment (J.A. 121-122). This course of conduct, was 
hardly consistent with his plea of not guilty. Therefore, 
the action of the trial court in permitting the government 
to prove that appellant was conscious of guilt was plainly 
correct. | 

IV | 


Motions for Mistrial Predicted on Allegedly Prejudiced News- 
paper Accounts, Prejudicial Response by a Police Officer 
Under Cross-Examination, and Prejudicial Admission of 
Certain Evidence Were Properly Denied 


Appellant further contends that the trial court’s denial 
of motions for mistrial because of prejudicial newspaper 
accounts, prejudicial response by a police officer under 
cross-examination, and prejudicial admission of certain evi- 
dence did not give appellant a fair trial. Appellee submits 
that the trial court acted properly in all three instances. 

Concerning the alleged prejudicial newspaper accounts, 
it is well settled that the trial court has a large discretion 
in ruling on the issue of prejudice resulting from the read- 
ing by jurors of news articles concerning the trial. Holt v. 
Umited States, 218 U.S. 245, 251 (1910). Generalizations 
beyond this statement are not profitable, because each case 
must turn on its special facts. Marshall v. United States, 
360 U.S. 310, 312 (1959). Special facts necessitating re- 
versal recently came to this Court’s attention in the case 
of Coppedge v. United States, — U.S.App.D.C. —, — F.2d 
—, No. 14,935 (decided June 23, 1959). The facts here do 
nee require such drastic action. 

In Coppedge the trial court did not admonish the : jury 
prior to any separations against reading newspaper articles 
about the case. In the case at bar prior to their first separa- 
tion of the trial court admonished the jury as follows G- A. 
17-18) : | 


‘‘Ladies and gentlemen of the jury, you are ad- 
monished by the court not to discuss this case amongst 
yourselves or with anybody else, or make up your minds 
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concerning it until the case has been finally submitted 
to you. If anyone should attempt to speak to you con- 
cerning this case you will report it individually to the 
Court. You are further admonished that should any- 
thing appear in any of the papers or on radio broad- 
casts, or anything you might see on television concern- 
ing this case, you will absolutely pay no attention to 
it. This admonition I am giving you now will be with 
you throughout the entire time it takes to try the case. 
This admonition is not just a formal thing. This ad- 
monition means every word it says, and you, as jurors 
and good citizens are bound to observe it’’.... 


This first admonition was therefore, strong, emphatic and 
meaningful. During the course of the morning proceedings 
following the rendition of his first admonition to the jury, 
the trial court, in response to appellant’s request to conduct 
voir dire proceedings concerning whether or not the jury 
had read any newspaper accounts of the trial, had occasion 
to reemphasize its previous admonition by adding (J.A. 26) : 


‘‘T want you to understand, ladies and gentlemen 
of the jury, these admonitions I give you are not mere 
words; they are not mere formalities. They mean 
something and you are expected to observe them. Re- 
member that, now. I am not saying that in any kind 
of a nasty fashion at all, but to impress on you what it 
really means.”’ 


And again at the noon recess of the same day, the trial 
court had this to say (J.A. 50): 


<¢ | . I want to again admonish you, not just say 
you are excused with the usual admonition because of 
what you saw happened today. Remember every word 
of the admonition the Court gives you because it isn’t 
a formal matter. It is purely a substantive matter in 
connection with your duties and mine. Pay very great 
attention to it. You are admonished by the Court not 
to discuss this case among yourselves or with any- 
body else or to make your minds up concerning any 
of the issues in this case until it has been finally sub- 
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mitted to you. You are further admonished if anyone 
attempts to speak to you concerning this case, you are 
to report it immediately to the Court. There will 
probably be in the newspapers accounts of this trial 
and you are admonished by this Court to ignore it. 
That is your duty. That is the order of this Court. 
If you happen to see a headline do not read it. tes 
is your duty as jurors.”’... 


Proof that the mandate of the court was completely obeled 
is disclosed at page 166 of the record. At the request of 
appellant’ s counsel after the weekend separation of the 
jury, the trial conducted another voir dire and ascertained 
that all but one of the jurors did not see any newspaper 
articles over the week-end and that the one juror who had 
seen an article did not read it in accordance with the 
Court’s admonition (J.A. 78-79). 

The Court incorporated by reference his previous ad- 
monition at all other times the jury separated, until the 
last one, at which time during their deliberations it stated: 


. So that your judgment may not be affected by 
oer of other people since this case had had some 
publicity in the newspapers, I again admonish you, if 
you see a headline please don’t read it. This is done 
to keep minds independent, so that you have your own 
judgment and you are not swayed by anybody else’’. ... 


Proper admonitions can prevent newspaper accounts frdm 
coming to the attention of the jury. Coppedge v. United 
States, supra, p. 9 slip opinion. Such was the case at bar. 

Secondly, the inquiry made of the jurors by the trial 
court concerning their reading of the newspaper articles 
was adequate for appellant’s protection. The court knew 
which of the jurors had read the newspaper artiéles and 
individual inquiry was addressed to these persons as to the 
possible influence of the articles upon each of them. (J. A. 
26-27, 79). As to the articles themselves, what was their 
value? There certainly was no statement that appellant 
was a convicted felon. The prosecutor had not been quoted 
as saying that appellant was a vicious criminal. Nor had 
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the articles stated that the trial court had formed any 
opinion as to appellant’s violent character. In fact, what 
does the record disclose concerning the alleged prejudicial 
nature of the articles. The only reference to be found re- 
motely resembling anything prejudicial is located on page 
20 of the record (J.A. 23). There, appellant’s counsel 
states there was a reference to ‘‘second degree decision 
and six-three decision, and sent back for a new trial, and 
Edmonds contended he was resisting advances of the de- 
ceased’’, (emphasis supplied) It would appear that the 
only prejudice then attending appellant would be his own 
theory of self-defense. Is this the kind of prejudice that 
Coppedge proscribes? Appellee contends not. 

Thus, the inadmissible factual allegations damaging to 
the appellant’s cause, which were present in Coppedge and 
Marshall, were totally absent here. The lack of such alle- 
gations coupled with the non-existence of the dramatic 
scene in the presence of the jury in which a witness refused 
to be sworn and to take the stand despite the repeated and 
peremptory directions of the court nullifies appellant’s 
claim of prejudicial error. Any damage done to appellant’s 
cause was cured by the trial court’s repeated and persua- 
sive admonitions. 

With regard to the allegedly prejudicial response by 
Detective Donahue on cross-examination to appellant’s 
question concerning the fact that Detective Donahue and 
appellant corresponded while appellant had been in jail in 
the early part of 1957, appellee contends that in context 
with the three preceding questions this issue was initiated 
and pressed by appellant to show that appellant was not 
the type of young man to possess the violent nature alleged 
(J.A. 97). Cf. United States v. Marino, 234 F.2d 118 (2 
Cir. 1956). Detective Donahue’s response was clearly in- 
vited by appellant and he should not now be heard to com- 
plain of a situation which he reacted. O’Neal v. United 
States, 240 F.2d 700, 702 (10 Cir. 1957). Furthermore, the 
record itself indicates that Detective Donahue’s mention- 
ing the word ‘‘appeal’’ was but mere inadvertence. As- 
suming, arguendo, that it was error, though inadvertent, it 
was not prejudicial because the evidence of appellant’s 
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guilt was so strong that it is unbelievable that a rational 
jury would have acquitted if this error had not occurred. 
United States v. Tramaglino 197 F. 2d 928 (2 Cir. 1952), 
cert. demed, 344 U.S. 864. Cf. Campbell v. United States, 
85 U.S.App.D.C. 133, 136, 176 F.2d 45, 48 (1949). Appellee 
contends that upon examination of the entire record it can 
be stated “with fair assurance’’ that the mentioning of the 
word ‘‘appeal’’ ‘‘had but very slight effect’’ upon the ver- 
dict, if it influenced the jury at all. Kotteakos v. United 
States, 328 U.S. 750, 764-765 (1946). 

As to the alleged prejudicial admission of the eutomonie 
keys into evidence, the record, first of all, clearly reflects 
that the keys were never offered in evidence (J.A. 123). 
Secondly, the record unequivocally disclosed that the pros- 
ecutor in his opening statement never told the jury that the 
government would prove that appellant ‘‘stole’’ the keys. 
Instead, the prosecutor stated that the evidence would show 
that appellant ‘took the keys to Lefebrre’s car and took 
certain identification of Lefebrre, and that he went to Al- 
bany, Georgia.’’ (Tr. 5) The prosecution, however, did 
relate that the evidence would show that appellant ‘“‘stole’’ 
the car, and it clearly did (Tr. 5). And finally, had Detective 
Donahue not failed to identify (J.A. 95) the keys found 
in the deceased’s automobile, there is no doubt that there 
would have been admissible as evidence of another criminal 
act when such act (1) is so blended or connected with the 
one on trial that proof of one incidentally involves the other; 
(2) it explains the circumstances of the offense charged; or 
(3) it tends logically to prove any element of the offense 
charged. Fairbanks v. Umted States, 96 U.S.App.D. C. 
345, 347, 226 F.2d 251, 253 (1955). 

A fortiorari, since eopellant? s defense to the grand lar- 
ceny charge was that he did not intend to convert the auto- 
mobile permanently to his own use, the highly direct rele- 
vance of taking the keys from the deceased’s apartment to 
‘negative innocent intent’’ overcomes any objection to pos- 
sible corresponding prejudice. Harper v. United States, 
99 U.S.App.D.C. 324, 239 F.2d 945 (1956). There was no 
error in allowing the government to have marked for iden- 
tification the keys which the trial court declined to receive 
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in evidence. Cf. Smtth v. United States, 102 U.S.App.D.C. 
48, 56, 254, F.2d 75, 83 (1958), cert. denied 357 U.S. 937. 
Appellant, thus, could hardly have been prejudiced by the 
absence of the keys in evidence. And finally, the trial court 
instructed the jury that there being no charge of petit lar- 
ceny which would include the taking of the keys and the de- 
ceased’s money, they were not to consider it. (J.A. 159) 
Appellant’s substantial rights were amply safeguarded and 
he was not denied a fair trial. 


V 


A Lay Witness, Exposed to People of Unsound Mind Pursuant 
to Official Duties, Is Amply Qualified to Express His Opin- 
ion Based on His Observations of Appellant’s Non-departure 
from Normal Conduct 


Appellant also assigns two grounds pertaining to his 
defense of insanity—as reversible error. First of all, he 
objects that there was no foundation laid to permit a lay- 
man to express an opinion whether appellant was of un- 
sound mind. The record does not support his allegation. 


Witness Kennedy testified that in connection with his du- 
ties as a police officer in Dougherty County, Georgia, where 
he transported insane people from his county to the State 
Mental Hospital, he had on several occasions seen a lot 
of people who were mentally ill and that appellant did not 
impress him that way. (J.A. 69-73.) Upon cross-examina- 
tion he further testified that although in pain appellant 
seemed to be very relaxed (J.A. 74-75). 

Witness Kennedy testified as to his own observations and 
then expressed an opinion predicated on those observations. 
Moreover, his testimony had more value than an ordinary 
lay witness, inasmuch as he had been exposed to people of 
unsound mind pursuant to official duties. Carter v. United 
States, 102 U.S.App.D.C. 227, 237, 252 F.2d 608, 618 (1957). 
Cf. Bell v. United States, 93 U.S.App.D.C. 173, 210 F.2d 711 
(1953) ; DeBruim v. DeBruin, 90 U.S.App.D.C. 236, 195 F.2d 
763 (1952). His training in this related field amply quali- 
fied him to express his opinion concerning appellant’s non- 
departure from normal conduct. 
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VI : 


A Psychiatrist, Who Has Examined Appellant as to His Mental 
Competency to Stand Trial, May Offer Evidence on the Issue 
of Insanity Where Such Evidence Was Used by Him as Part 
of the Data Upon Which He Based His Conclusions as to 
Appellant’s Mental Condition at the Time of the Offense 


Appellant claims as a further assignment of error that 
the trial court in violation of Title 18, U.S.C., Section 4244 
improperly admitted evidence of appellant rg mental com- 
petency to stand trial. Appellee contends that this was 
admissible on the issue of insanity because it was used 
by Dr. Cushard as part of the data upon which based his 
conclusion as to appellant’s mental condition at the time 
of the offense. Lyles v. United States, 103 U.S.App.D.C. 
22, 27, 254 F.2d 725, 730 (1958), cert. denied 356 U.S. 961 
(1958). 

The jury was never given to understand that ap- 
pellant had been committed to St. Elizabeths Hospital for 
a pre-trial determination of his mental competency to stand 
trial. The finding of St. Elizabeths Hospital that appellant 
was mentally competent to stand trial was never introduced 
into evidence nor was it bought to the notice of the jury in 
any other way. Moreover, the trial court never commented 
on appellant’s competency to stand trial. Lyles v. United 
States, supra, at p. 27. 

Thus, the only evidence admitted remotely attending to 
appellant’s trial competency was Dr. Cushard’s references 
to the fact that appellant was sent to St. Elizabeths Hos- 
pital for ‘‘observation and determination of his condition”? 
(J.A. 135, 142). Since this testimony was used by him sas 
part of the data upon which he based his conclusion as to 
appellant’s mental condition at the time of the offense, it 
was clearly admissible. Lyles v. United States, supra, |at 
p. 27. As such, the statutory proscription against advising 
the jury Sbout an order of competency was canst 
observed. : 

As to the order itself, appellant’s motion for a siesta 
examination prayed for an order for a judicial determina- 
tion as to the present competency of appellant. (See ap- 
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pellant’s Motion for Mental Examination filed December 17, 
1956). Accordingly, the Court ordered appellant to be 
committed to St. Elizabeths Hospital for not less than 
sixty days for examination by the psychiatric staff and that 
upon completion a written report of the examination 
would be filed with the court which would express the opin- 
ion of the sanity or mental competency of appellant (empha- 
sis supplied). 

The examination ordered by the Court was not therefore, 
limited to the consideration of appellant’s competency to 
stand trial. The broad scope of the examination con- 
ducted was apparent from the testimony of Dr. Cush- 
ard. The record disclosed that during the sixty day 
commitment he was under continued observation at the 
hospital with reference as to his conduct and behavior by 
physicians as well as nurses and hospital attendants; that 
he underwent several psychiatric examinations conducted 
by physicians attached to the hospital; that he received not 
only a clinical psychological examination, but also several 
psychological tests; that his intelligence quotient was de- 
termined to be one hundred four (104), ‘‘well within the 
average scale’’; and that in addition to these tests, Dr. 
Cushard possessed an adequate knowledge and a proper 
expert evaluation of appellant’s personal history and the 
circumstances surrounding the crime (J.A. 135-136, 138). 
Based on this material and supporting data, Dr. Cushard 
found nothing to indicate that appellant was suffering from 
a mental disease on November 18, 1956 (J.A. 137, 144). 

The limited scope of the examination so condemned in 
the case of Winn v. United States, —, U.S. App. D.C. —, 
— F.2d—, No. 14875 (decided July 9, 1959) and more re- 
cently in Calloway v. United States, —, U.S. App. D.C. —, 
—F.2d — No. 14877 (decided August 27, 1959) is found 
wanting here. The type of examination which is necessary 
to provide the trier of the facts with the information es- 
sential for a proper determination of criminal responsibil- 
ity was ordered and its completeness and thoroughness is 
amply manifested through the testimony of Dr. Cushard. 
Winn and Calloway have been satisfied. 
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VII | 


The Trial Court’s Instruction that the Jury Could Regard Ap- 
pellant’s Flight as an Indication of Consciousness of Guilt 
Was Plainly Correct | 


Appellant’s final contention of error concerning the trial 
court’s instruction to the jury that they could regard ap- 
pellant’s flight as an indication of guilt has been passed 
upon by this Court sub silentio in the first appeal. Edmonds 
v. United States, supra. However, appellee once again 
submits that his claim is without merit. 

The law is well settled that the flight of the sicaueal is 
competent evidence against him as having a tendency to 
establish his guilt. Allen v. United States, 164 U.S. 492, 
499 (1896). Liggins v. United States, 54 App. D.C. 302, 
279 Fed. 881 (1924) ; United States v. Heitner, 149 F.2d 105, 
107 and cases cited therein at fn. 2 (2 Cir. 1945). The pro- 
bative effect of flight depends on the conditions and the mo- 
tives which prompted it. Vick v. United States, 216 F.2d 
228, 232 (5 Cir. 1954). Evidence of wiping fingerprints off 
the doorknob upon leaving deceased’s apartment and sub- 
sequent removal of deceased’s automobile from the District 
of Columbia is certainly conduct inconsistent with inno- 
cence. These were facts pointing to the motive which 
prompted it. Thus, did the trial court properly instruct 
the jury when it said (J.A. 169) : | 


. If you find that the defendant did flee from the 
scene, then you have a right to regard flight as an 
indication of consciousness of guilt, if you chose to do 
so, but it is a matter within your eereione 


The charge was more than fair. | 
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CONCLUSION 


Wuenrerore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Otiver GascH, 
Umted States Attorney. 


Cart W. BetcHer, 
WrumuMm W. GREENHALGH, 
Assistant United States Attorneys. 
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